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REMOVAL. 


The BANKING Law JouRNAL is now located in room 814 Postal 
Telegraph Building, Broadway and Murray Street. To our patrons and 
friends we extend a cordial invitation to honor us with a call. We 
shall be glad to renew old friendships and make new acquaintances. 


WITH THE DRIFT OF BUSINESS EVENTS. 


The creation of a War Finance Corporation is authorized by a bill 
prepared by Congressman Kitchen at the request: of Secretary McAdoo. 
The bill provides relief for the security market that makes it of con- 
siderable value, and has been approved by some of the ablest financiers 
of the country. The full text of the bill will appear in the next issue of 
the BANKING Law JOURNAL. 

* * * 

Exports of merchandise for the eleven months ending November 30, 
1917, amounted to $5,638,829,711. For the same period in 1915 the 
amount was $3,195,364,485. Imports for the same periods in the years 
1917 and 1915 respectively, were $2,724,567,483 and $1,606,764,190. 

* * * 

The gross earnings of 420 American railroads in the month of Novem- 
ber, 1917 amounted to $360,062,052, an increase of 10.19 per cent. over 
the year 1916. The net earnings for the same month, showed an in- 
crease of nearly 18 per cent. 

* * * 

Live animals on farms increased in number during the year 1917, 
according to the report of the Agricultural -Department, to the following 
extent: Horses 1.7 per cent., mules 2.1 per cent., cows 1.7 per cent., other 
cattle 4.5 per cent., sheep 2.7 per cent., and swine 5.7 per cent. Values 
per head increased greatly, and the total value of all animals on farms 
on January 1 was $8,263,524,000, a gain of $1,527,912,000, or 22.7 per 


cent., over January 1, 1917. 
* * * 


A more satisfactory showing of conditions could not be desired than the 
one made by Bradstreet’s report on January failures which says: “Janu- 





74 THE BANKING LAW JOURNAL 


ary normally sees the largest number of failures reported in any month, 
but January this year found failures well down, the smallest January 
total in eleven years, in fact, with the total only three-fourths of the ten- 
year January average. The total for the month, 1,216, was 18 per cent. 
larger than in December, 1917, but 21 per cent. below January, 1917, 
32 per cent. below January, 1916, and only half the total recorded in 
January, 1915. Liabilities totaled $16,692,325, a decrease of 31 per cent. 
from January, 1917, ant the smallest reported in oan in all but two 
of the past eleven years.” 
* * * 

A committee of eminent economists engaged in the study of the pur- 
chasing power of money in war time has issued its first statement show- 
ing the result of its investigations to date. The statement very clearly 
indicates the great need of reduction in consumption and an increase in 
production, the repression of non-essentials, and of the promotion of 
organization and redirection of industry. 

* * * 


Touching the question of railroad control and its effect, the Monthly 
Review of Business, issued by the National Bank of the Republic of 
Chicago, says: “The hampering of industrial operations by transporta- 
tion difficulties has not been limited to coal mining, nor are the railroads 
entirely responsible for the continued freight congestion, as has been 
popularly believed. With little or no increase in hauling and track 
facilities the roads have succeeded in moving a greatly augmented volume 
of traffic, although at the expense of service, it is true. Whatever fault 
is involved can be laid to the continued withholding of rates that would 
permit of the enlarging of the railroad plant to a size commensurate with 
our expanded commerce. The business of the railroads in 1917 was the 
largest in their history, their total gross earnings exceeding those of 1916 
by nearly a half billion dollars. But even this increase failed to absorb 
the increased operating expenses by some $60,000,000. While Govern- 
ment control contemplates the guaranteeing to the roads of the average 
net operating income of the three years ending June 30, 1917, the ques- 
tion of rates is by no means disposed of. Costs continue to mount and 
it is very probable that the year 1918 will see a still greater discrepancy 
between income and outgo, particularly on the score of labor. It is 
apparent therefore that if freight rates are not raised during the war, the 
roads will be still farther removed from a condition of adequate self- 
support when they are.at last restored to their owners. While Govern- 
ment ownership finds few adherents, there is a growing sentiment in 
favor of some form of permanent Government control of railroad opera- 
tion and financing that will eliminate the constant agitation as regards 
rates, and that will unify the restrictive regulations heretofore emanating 
from forty-nine different sources.” 
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The War Savings Society organized by the office force of the American | 
Bankers Association is making rapid strides in membership, which has 
now passed the 200 mark. Over $1,000 in stamps has been purchased 
through the treasurer of the society. At its last meeting, the society 
was addressed by R. F. Ayers, of the National War Savings Committee, 
and Col. Charles L. Withrow, a “Four Minute Man.” This society was 
the second one of its kind to be organized in the United States, the first 
one having been formed in Washington. 


* * * 


The War Bank, to be known as the War Finance Corporation, pro- 
posed by Mr. McAdoo, will undoubtedly relieve the business situation 
by supplying increased credit. It will meet the needs of business 
borrowers who require more than short-term accommodations. The 
plan will supply about $4,500,000,000 of new credit, which must be met 
by the government or by the operation of the War Finance Corporation. 
It will therefore relieve both the borrowing public and the government. 

* * * 


Commercial conditions in the Pittsburgh district, according to the 
monthly letter of the Peoples National Bank, are becoming somewhat 
mixed, although confidence in the future as regards the maintenance of a 
high average volume of business, remains unimpaired. The letter says 


that the most interesting of their reports from the steel trade is that im- 
plement manufacturers are buying freely and paying promptly. This 
line of business for 1918 promises to surpass anything heretotore wit- 
nessed. Quoting further from the letter: ‘There has never been a time 
when commercial credits were more closely watched, or when the need of 
caution in this respect was greater, than at the present. The volume 
and urgency of war supplies for ourselves and our Allies is a strong temp- 
tation to over-expansion of productive facilities, and at the same time 
these Government orders are being seized upon in some instances as an 
excuse or justification for slow settlements. There is no parallel for 
existing commercial and financial conditions at home or abroad, and many 
signs which in the past have been accepted as justifying preparations for 
big business in the future have proved to be unreliable, due to some new 
emergency arising which warranted or was construed as warranting 
restrictive Government measures, the effect of which is to upset well- 
founded plans for trade expansion.” 


DIRECTORS CONTRIBUTION TO IMPAIRED CAPITAL A GIFT, 
NOT A LOAN. 

In a New York decision published in this issue, Andrews v. Cosmo- 
politan Bank, the question arose as to whether directors, who con- 
tributed to make good an impairment of the bank’s capital, were entitled 
to a return of the amounts respectively advanced by them, when the 
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bank subsequently accumulated sufficient earnings to make such pay- 
ment. It was held that a contribution of this sort by directors was not 
in the nature of a loan to the bank, but was a gift and that the directors 
were not entitled to repayment; and this, even though there were cir- 
cumstances present indicating that the directors had a loan in mind 
and were not of the opinion that they were making a donation to the 
bank. . 


It seems that in 1906 the superintendent of banks wrote a letter to 
the defendant bank, notifying it that its capital was impaired to the 
extent of $1600 and requesting that the same be made good by the stock- 
holders or directors. The directors decided to make up a surplus fund 
of $2000 and the plaintiff, as one of the members of the board of direc- 
tors, contributed the sum of $125 to that fund. The president of the 
bank then wrote to the superintendent of banks, informing him that 
the directors had ‘‘voted unanimously to have a surplus fund of $2000 
and that the same be contributed pro-rata by all the directors of the 
bank. It is a pleasure to inform you that the action of the board was 
spontaneous and each member present paid in his contribution, so as to 
make $2000, which will be in by Monday, August 20, instant.’’ At 
the time of making his contribution he received from the cashier a re- 
ceipt for the‘sum advanced by him “‘on account of fund loaned to bank 
by directors to create a surplus fund to be repaid as soon as bank’s 
earnings will permit.’”’ It did not appear, however, that the cashier 
had any authority to sign a receipt in this form. It was shown that 
some of the directors, other than the plaintiff, in sending in their contri- 
butions, wrote letters containing statements to the effect that the sum 
contributed was to be repaid from the bank’s earnings as soon as prac- 
ticable. In spite of these circumstances, indicating an expectation of 
repayment on the part of the directors, it was held, as stated, that the 
plaintiff was not entitled to the return of his $125. 

A dissenting opinion was written by Justice Bijur, in which he pointed 
out that in as much as the contributions made by the directors inured 
to the benefit of the stockholders, it was no more than right and equitable 
that these contributions should be returned to the contributors as soon 
as the bank had accumulated earnings sufficient for that purpose. At 
the time when the circumstances involved in this litigation transpired, 
there was a statutory provision under which stockholders could be 
assessed for the purpose of making up any impairment of capital. The 
results clearly show that the directors should have availed themselves 
of the provisions of this statute and placed the burden of making up 
the necessary amount of capital upon the stockholders, instead of per- 
sonally contributing funds for that purpose. The present law in this 
regard is found in section 121 of the New York Banking Law, which 
provides that if any stockholder refuses or neglects to pay the assess- 
ment levied against him for the purpose of restoring impaired capital, 





EDITORIAL 77 


his stock may be sold at auction or private sale, under certain conditions 
and regulations set forth in this section. 


BANK LIABLE IN PAYING CERTIFICATE OF DEPOSIT TO 
TREASURER OF CHURCH. P 


Banks are obliged to be careful even when dealing with church cor- 
porations. An instance of a substantial loss sustained by a bank in 
dealing with a corporation of this character is found in Trustees v. Mer- 
chants National Bank, recently decided by the Supreme Court of Min- 
nesota and published among the legal decisions in this number. 

The plaintiffs in this case were two church corporations and they 
jointly owned and managed, by means of a board of directors, elected 
from the members of the two churches, a cemetery in the City of 
St. Paul. 

The by-laws provided that 20 per cent of the amount received from the 
sale of cemetery lots should be set aside in a fund known as the “‘Con- 
tinuous Care and Improvement Fund.’”’ For a number of years this 
fund was in the control of the treasurer and he invested a considerable 
portion of it in certificates of deposit, issued by the defendant bank 
and payable on his indorsement. Later a resolution was passed trans- 
ferring the control of the fund to the treasurer, jointly with the president. 
Then the Treasurer, Gerstenmaier and the President, Brandtjen visited 
the defendant bank for the purpose of purchasing certificates of deposit, 
informing the teller that they wished the certificates issued to the 
German-Lutheran Cemetery ‘‘making them in joint control of both the 
treasurer and the president so that it would require the signatures of 
the treasurer and president to either cash or renew these certificates.” 

The treasurer subsequently collected a number of the certificates and 
used the proceeds for his own purposes. It appeared that several of 
the certificates had been altered by the treasurer so as to make them 
payable on either his or the president’s indorsement. In some instances 
he erased the word ‘‘and’”’ and inserted the word “‘or’’ between his name 
and that of the president. In other instances, where the word “and” 
did not appear between the two names, he merely inserted the word 
“or.” With respect to the payment of these certificates it was held 
that the bank was liable to the plaintiffs.‘ The aggregate amount of 
the certificates was $6272. 


One point made by the defendant was that a bank is entitled to pay a 
certificate of deposit to the payee without any indorsement. This 
contention was made on the ground that the certificates were not payable 
to “C. Gerstenmaier, Treasurer and J. Brandtjen’” when properly in- 
dorsed but were payable to their order when properly indorsed. In 
other words the argument was to the effect that an indorsement is neces- 
sary only when the certificate is presented by an indorsee. In answer 
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to this argument the court said: ‘This may all be conceded. The 
point is not as to by whom the certificates were indorsed when presented 
for payment, except as that fact might show the bank that payment was _ 
authorized. The material thing is that the certificates be paid to the 
persons or person authorized by their terms to receive payment. If 
payment is made to the right person according to the terms of the cer- 
tificate, the bank performs its duty and it would not matter whether it 
was indorsed. If, on the contrary, payment is made to a wrong person, 
one not entitled by the terms of the certificate to receive payment, the 
liability of the bank is clear. It is all a question of to whom the certifi- 
cates were payable. If a check or draft is payable to the order of John 
Smith the bank might require his indorsement before paying him the 
amount, but it would be protected if it paid him without his indorsement. 
But if the check or draft was presented by another than the payee, 
with no indorsement or a forged indorsement, the bank would pay at 
its peril. We do not see why that is not the present case, so far as this 
point is concerned. * * * 

“Here German Lutheran Cemetery, the name under which plain- 
tiffs were doing business, was the real payee, the owner of the certificates. 
Brandtjen and Gerstenmaier were simply agents for plaintiffs, who had 
seen fit for their own protection to provide against payment to either 
without the consent of the other. This is not an unusual situation, and 


we see no possible answer to the proposition that a payment to either 
agent, without the consent of the other, does not discharge the bank’s 
liabilitv to the nrincinal.”’ 


DISCOUNT OF NOTE OBTAINED BY FRAUD. 


There is no profit for a bank in discounting a note which it is subse- 
quently unable to enforce. This is the situation which confronts a bank 
when the maker, upon being sued, is able to show that the note was 
obtained from him by fraud and that the bank purchased it with notice. 

A recent decision in Arkansas, Iowa City State Bank v. Biggadike, 
published among the legal decisions in this issue brings out this thought 
very effectively and the facts involved make interesting reading. 

A corporation in Iowa City, lowa, was engaged in the manufacture 
and sale of perfumes and toilet articles. Inthe course of its business 
dealings it sold to the defendant, Mr. Biggadike of Little Rock, 
Arkansas, a bill of goods invoiced at $148 and took in payment 
Biggadike’s promissory note, payable in four instalments in three, five, 
seven and nine months respectively. The corporation then sold the 
note to the plaintiff bank, which was also located in Iowa City. 

When Biggadike was called upon to pay the note he claimed that the 
salesman, who had sold the goods to him, made certain misrepresenta- 
tions as to their quality. In the law suit which followed he testified 
that the salesman had told him that the goods he was getting were as 


- 
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good as the best. He stated that he had paid freight on the goods 
amounting to $8.40 and that he had displayed the goods in his store 
and used every effort to sell them, but had been able to dispose of only 
$11.71 worth. He further stated that most of the goods which he did 
sell were returned by the customers on the ground that they were worth- 
less. The defendant also had eight or nine other merchants corroborate 
his testimony in this regard. One of the merchants testified that he 
kept a stock of the perfumes and toilet articles on display in his store 
for more than two years and that his total sales amounted to only $26. 

On the other hand the chemist of the corporation testified that the 
goods manufactured by the company were made of the best materials 
and were of first class quality. 

On all the evidence it was finally determined that there had been 
misrepresentations of quality as claimed by the defendant. This would 
relieve the defendant of liability on his note unless it could be shown 
that the bank was a holder in due course. On this point the testimony 
of the cashier of the bank was important. On cross-examination he 
admitted that his bank had purchased more than 500 notes, payable 
to the corporation and similar to the one on which this suit was based, 
during the past few years. The bank never investigated the financial 
standing of the makers further than to make inquiry of the corporation 
as to their solvency. He stated that he had acted as a witness in from 
25 to 50 suits, brought by the bank on notes of this kind during the 
past few years and that fraud had been set up as a defense in about 25 of 
these cases. From his testimony it appeared that the bank had been 
successful in from 75 to 80 per cent. of cases where suit was brought. 
He also stated that the corporation was required to put up $1.25 in 
collateral for every dollar advanced by the bank and that when suit was 
brought the corporation paid all necessary expenses. 

This testimony was sufficient to convince the court that the bank was 
not an innocent purchaser of the note. Judgment was accordingly 
given in favor of the defendant. 


INTEREST CLAUSE RENDERING NOTE NON-NEGOTIABLE. 


The form of a promissory note frequently plays an important part in 
the right to enforce the note when it has been discounted and is in the 
hands of a bank. 

A note may contain a clause, innocent enought in appearance, yet 
sufficiently faulty in substance, to render it non-negotiable. Then, if it 
so happens that the maker subsequently finds out that he has a good 
defense as against the payee, the bank discounting the note will be 
powerless to enforce it against the maker, even though the bank pur- 
chases it in good faith for value and before maturity. 

An illustration of this condition of affairs is found in Chicago R. I. 
& P. R. R. Co. v. McElreath, an Oklahoma decision appearing on sub- 
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sequent pages. - The action was brought by a bank which had discounted 
a note made by the defendant. The defendant had delivered the note 
to a machinery company in payment for a farm tractor. The plaintiff 
bank purchased this note in good faith for value and before maturity. 
When the bank brought suit upon the note the defendant showed that 
the tractor had been warranted by the company to be suitable for the 
purposes for which it was intended and that the tractor did not comply 
with this warranty. A defense of this kind would not be good as against 
a holder in due course of a negotiable instrument; but it would be good 
as against a person who was not a holder in due course and it would be 
good as against a holder of a non-negotiable instrument irrespective of 
the circumstances under which it was purchased. There is no such 
thing as a holder in due course of a non-negotiable instrument. 

It was clear in this case that the bank purchased the note in good faith 
and under circumstances which would qualify it as a holder in due course, 
provided the instrument were negotiable in form. So the liability of 
the maker depended upon whether the note was negotiable or non- 
negotiable. 

One of the essential requirements of negotiability is that the instru- 
ment must call for the payment of a sum certain. This particular note 
contained the following clause: ‘‘With interest at the rate of 9 per cent. 
per annum, payable annually from date until paid; Provided, however, 
if the note is paid on or before maturity, interest shall only be 7 per cent.” 
It was held that this clause rendered the note uncertain in amount and 
therefore non-negotiable. And it followed that the maker’s defense of 
breach of warranty was good as against the bank. 

In the opinion the court made the following observation, showing why 
it deemed the note to be non-negotiable: ‘‘The sum to be paid upon 
the instrument was at the option of the maker. If he chose to pay it 
on or before maturity, the interest upon the principal was to be computed 
at the rate of 7 per cent. If he neglected to pay until after maturity, 
the interest was to be computed at 9 per cent. So that it would be 
impossible for any one to compute with certainty the amount due upon 
this note at any date in the future.” 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK NOT ALLOWED TO RECOVER ON NOTE 
OBTAINED BY FRAUD. 


Towa City State Bank -. Biggadike, Supreme Court of Arkansas, December 17, 1917. 199 S.W. 
Rep. 539. 


The defendant was sued on a promissory note, which he gave in 


payment for goods which had been sold to him upon certain mis- 
representations as to quality. The action was brought by a bank, 
to which the payee had sold the note. It appeared that the bank 
had purchased during a period of years several hundred similar 
notes from the same party and that in many instances, where suit 
had been brought, the defense of fraud had been interposed. It 
was held that the bank was not a holder in due course and could 
not recover on the note. 


Appeal from Pulaski Circuit Court; G. W. Hendricks, Judge. 

Action by the Iowa City State Bank against W. S. Biggadike. From 
a judgment for defendant, plaintiff appeals. Affirmed. 

This is an action by the Iowa City State Bank against W. S. Biggadike 
to recover the sum of $148 and interest alleged to be due upon a promis- 
sory note. The Donald-Richard Company is a corporation engaged in 
the manufacture and sale to merchants of toilet articles at Iowa City, 
Iowa. On February 2, 1914, one of its traveling salesmen sold a bill 
of goods consisting of perfume and other toilet articles to the amount 
of $148 to W. S. Biggadike in the city of Little Rock, Ark. In payment 
therefor Biggadike executed the following note: 


“Towa City, Iowa, Feb. 2, 1914. 

“For value received, the undersigned promises to pay at Iowa City, 

Iowa, to the order of Donald-Richard Company, one hundred forty- 
eight and no 100 dollars as follows: 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §221, 222. 
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“A discount of six per cent. will be given if the full amount of this 
instrument is paid at maturity of first installment. Nonpayment of 
any installment for more than 30 days after maturity renders remaining 
installments due at holder’s option. 

“$37.00 three months after date. 

‘$37.00 five months after date. 

“$37.00 seven months after date. 

“$37.00 nine months after date. 


“{Signed] W. S. Biggadike.” 

The note bore the following indorsement: 

“Mar. 12, 1914. Pay Iowa City State Bank, Iowa City, Iowa, or 
order. Donald-Richard Co., by M. H. Taylor.” 

Biggadike testified that at the time of the sale he had been engaged 
in the general merchandise business in the city of Little Rock for about 
eight years. He stated that the salesman did not show him any samples 
of the articles sold; that he had a small sample case, but it was nothing 
like large enough to hold samples of the articles sold; that the agent 
said the goods sold were as good as the best and the articles offered for 
sale were merchantable; that he had the articles on display in his store 
and used every effort to.sell them, and he only disposed of $11.71 worth; 
that he paid freight on the goods amounting to $8.40; that most of the 
goods he did sell were returned by customers on the ground that they 
were worthless; that the goods were practically worthless; and that the 
Salesman had misrepresented them in selling them to him: Eight or 
nine other merchants in the cities of Little Rock and Argenta, who also 
bought goods from the company at about the same time, corroborated 
the testimony of Biggadike. 

One of these merchants testified that he had been in the mercantile 
business in Little Rock for about 15 years when he bought the perfume 
and toilet articles from the company; that he kept the goods on display 
from February 6, 1914, until March 11, 1916; that the goods were in- 
voiced at $121.90; that he had only sold $26 worth of the goods; that 
he had displayed the goods in a case in front of his store and did every- 
thing possible to sell them; that the goods were not merchantable and 
were not fit for the purposes for which they were intended. 

Another witness testified that he had been in the grocery business in 
Little Rock for about 25 years; that he had also bought perfumes and 
toilet articles from this same company; that he displayed the goods and 
made every effort to sell them, but had only sold a very small amount 
of them; that the people to whom he sold them complained of the 
goods; that the goods were not fit for the purposes for which they were 
intended and did not come up to the representations of them made by 
the salesman of the company. 

On the other hand, the chemist of the company testified that he had 
purchased from wholesale houses the materials that were used in the 
manufacture of the goods for the company and had mixed all the 
ingredients himself; that the materials purchased by him, of which he 


* 
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manufactured the goods, were first class in quality; and that the ar- 
ticles sold to Biggadike and the other merchants by the company were 
of the very best quality, price considered. It was shown by the de- 
fendant that he offered to return the goods after he found they were 
not as represented by the salesman of the company. 

When the case was submitted to the jury, a special interrogatory for 
a finding of fact was submitted to it. At the time the jury returned 
its general verdict, it also returned the special verdict. The general 
verdict of the jury was for the defendant. The special interrogatory 
submitted and the answer thereto is as follows: 

“An innocent purchaser of a note is one who obtains it in the due 
course of business, for value, before maturity, in good faith, without 
notice of any defenses the maker may have to it. Is the Iowa City 
State Bank an innocent purchaser? Ans. No.” 

Judgment was rendered in favor of the defendant, and the plaintiff 
has appealed. 

Carmichael, Brooks & Rector, of Little Rock, for appellant. Mar- 
shall & Coffman, of Little Rock, for appellee. 

Hart, J. (after stating the facts as above). The note in question 
was transferred to the plaintiff bank for value before its maturity. 

It is earnestly insisted by counsel for the plaintiff that the note sued 
on was negotiable in form under our Negotiable Instruments Law 
(Acts of 1913, p. 270), and that the court erred in not so stating to the 
jury. But the views we shall hereinafter express make it unnecessary 
for us to decide this question. The trial court was evidently of the 
opinion that the note was not negotiable, for in its general instructions 
to the jury it refused to submit the question of whether or not the plain- 
tiff was an innocent holder before maturity for value and in the usual 
course of business. The court submitted the case to the jury on the 
question of the false representations of the salesman of Donald-Richard 
Company. 

Among other instructions, at the request of the defendant it gave the 
following: 

“Tf you find from the evidence that defendant was induced to buy 
the goods by reason of false and fraudulent representations of the 
salesman of Donald-Richard Company, and if you further find that 


defendant offered to return the goods within a reasonably fit time after 
discovering such fraud, then your verdict will be for the defendant.” 


The plaintiff asked the court to give the following instructions: 


“No. 3. ‘Fraud’ is a material false representation, made with a knowl- 
edge of its falsity, or a reckless disregard of whether it is true or false, 
intending that the party to whom it is made shall rely upon it, and the 
party to whom it is made must have the right to rely upon such state- 
ments, and he must rely upon them, and so relying act upon them to 
his injury. 

“No. 4. By ‘material misrepresentation’ is meant a false statement 
about existing or past facts, as distinguished from expressions of opin- 
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ion of what could be done in the future; statements that goods were 
salable or would increase sales and bring business are mere matters of 
opinion and do not constitute fraud.” 


The court gave instruction No. 3, but modified instruction No. 4, 
by striking therefrom the words ‘‘were salable or.”” The court did not 
err in giving the instruction on this phase of the case asked by the 
defendant, nor in striking from the instruction No. 4 as asked by the 
plaintiff the words “were salable or.’”” The company manufactured the 
goods which it offered for sale. Its place of business was in another 
state. The buyer had no opportunity to inspect the goods before 
he purchased them and had a right to rely upon the representations 
made by the seller of goods of his own manufacture. In such cases, 
the law implies a warranty that the articles shall be merchantable and 
reasonably fit for the purposes for which they were intended. Main 
v. Dearing, 73 Ark. 470, 84 S. W. 640; Main v. El Dorado Dry Goods 
Co., 83 Ark. 15, 102 S. W. 681; American Standard Jewelry Co. v. Hill, 
90 Ark. 78, 117 S. W. 781; and Metropolitan Discount Co. v. Fondren, 
121 Ark. 250, 180 S. W. 975. 

Tested by the principles of law laid down in these cases, it is perfectly 
evident from the testimony recited in the statement of facts of the wit- 
nesses for the defendant (and which need not be repeated here) that 
the evidence is legally sufficient, on this phase of the case, to warrant 
the verdict. This being true, it becomes immaterial to decide whether 
or not the note sued on was negotiable in form under our Negotiable 
Instrument Act; for, if it be assumed that the note was negotiable in 
form, still the court was right in rendering judgment in favor of the 
defendant on the general verdict. We have copied into the statement 
of facts the special interrogatory submitted to the jury and the answer 
thereto. Under this the court submitted to the jury the question of 
whether or not the plaintiff was an innocent purchaser. Section 6207 
of Kirby’s Digest provides that in all actions the jury may be required 
by the court, in any case in which they render a general verdict, to find 
specifically upon a particular question of fact to be stated in writing 
and that this special finding is to be recorded with the verdict. Section 
6208 provides that, when the special finding of fact is inconsistent with 
the general verdict, the former controls the latter, and the court may 
give judgment accordingly. So it will be seen that, under our statutes, 
a general verdict for the defendant imports a finding in his favor upon 
all the issues in the case which are consistent with the special findings 
returned by the jury. Little Rock & Ft. Smith Ry. v. Miles, 40 Ark. 
298, 48 Am. Rep. 10, and Mauney v. Millar, 117 Ark. 633, 175 S. W. 402. 
There is no inconsistency in the present case between the general and 
special verdict. Indeed, the latter aids the former. 

It is contended by counsel for the plaintiff that the special finding 
of the jury was based upon the theory that the note was nonnegotiable. 
We do not agree with counsel in this contention. The jury specifically 
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answered that the plaintiff was not an innocent purchaser. The court 
in forming the interrogatory defined an “innocent purchaser of a note” 
to be one who obtains it in due course of business, for value before 
maturity, in good faith without notice of any defenses the maker might 
have had to it. The jury must have had in mind this definition of an 
innocent purchaser when it made its special findings. It is well settled 
that, when a question of consistency between the general verdict and 
the special one arises, nothing is presumed in aid of the special findings, 
while every reasonable presumption is indulged in favor of the general 
verdict. Morrow v. Bonebrake, 84 Kan. 724, 115 Pac. 585, 34 L. R. 
A. (N. S.) 1147, and Kafka v. Union Stockyards Co., 78 Neb. 140, 
110 N. W. 672. 

Mr. Thompson says that, if possible, the special findings will be in- 
terpreted so as to support the verdict rather than overturnit. Thomp- 
son on Trials (2d Ed.) § 2693. 

Finally, it is insisted that there is no testimony in the record upon 
which to base the finding that the plaintiff was not an innocent purchaser 
for value. But we cannot agree with counsel in this contention. It is 
true that the cashier of the bank testified that his bank purchased the 
note sued on for value in the usual course of business before maturity, 
and that at the time he did not know for what the note was given or 
that the defendant had any defense to it. On cross-examination, how- 
ever, the cashier detailed a state of facts which tended to contradict 
this testimony and from which the jury might have found that the bank 
was not an innocent purchaser for value. The bank had been exten- 
sively engaged in purchasing notes of between $100 and $200 in amount 
for several years prior to the transaction in question. It knew that 
the company was engaged in the wholesale manufacture and sale of 
toilet articles to merchants in various parts of the country. More than 
500 notes of about the same amount as the note sued upon had been 
transferred by the company to the bank during the past few years. 
These notes were given by persons scattered over different states. No 
investigation of their financial standing was made by the bank when 
the notes were transferred to it, except to ask the manufacturing company 
if the makers were solvent. The cashier stated that he understood in 
a general way that the notes were customers’ notes; that he had been a 
witness in from 25 to 50 suits on notes of this kind during the past few 
years, and the defense of fraud similar to the defense made in the present 
case had been set up in about 25 per cent. of these cases; that the bank 
had been successful in from 75 to 85 per cent. of them; that the manu- 
facturing company was required to put $1.25 in collateral in notes for 
every $1 furnished by the bank; that the company paid all the expenses 
of suit when it was necessary to sue on the notes. The bank and the 
manufacturing company were engaged in business in the same city and 
under the circumstances detailed above, the jury was warranted in 
finding that the bank was not an innocent purchaser of the note sued 
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on. Holland Banking Co. v. Booth, 121 Ark. 171, 180 S. W. 978; 
First National Bank of Iowa City v. Smith, 55 Colo. 516, 136 Pac. 460; 
Johnson County Bank v. Rapp, 47 Wash. 30, 91 Pac. 382; and Johnson 
County Savings Bank v. Gregg, 51 Colo. 358, 117 Pac. 1003. 

It follows that the judgment must be affirmed. 


TAXATION OF NATIONAL BANK SHARES. 


First National Bank of Cincinnati v. Durr, United States District Court, October 16,1917. 246 Fed. 
Rep. 163. 


The Federal statutes expressly authorize states to tax shares of 
stock of national banks. Section 7 of the Federal Reserve Act 
provides that the Federal Reserve Banks “including the capital 
stock and surplus” shall be exempt from all taxation except taxes 
upon real estate. It is held that section 7 does not authorize any 
exemption in the matter of taxing national bank shares, even though 
a portion of the bank’s capital and surplus is invested in Federal 
Reserve Bank shares. 


In Equity. Bill by the First National Bank of Cincinnati, Ohio, 
against Peter W. Durr, Auditor of Hamilton County, Ohio, and another. 
On motion to dismiss. Motion sustained. 

Healy, Ferris & McAvoy and Frank J. Dorger, all of Cincinnati, 
Ohio, for plaintiff. 

John V. Campbell, Pros. Atty., and Smith Hickenlooper, Henry G. 
Hauck, and Louis H. Cappelle, Asst. Pros. Attys., all of Cincinnati, 
Ohio, for defendants. 

SaTER, District Judge. The motion to dismiss the bill operates as a 
demurrer. It admits that, after the plaintifi’s cashier had made the 
return for taxation purposes of plaintiff’s resources and liabilities, with 
a statement of the names and residences of its stockholders, the number 
of shares held by each and the par value of each share, the defendant 
auditor delivered to his codefendant as county treasurer the tax dupli- 
cate authorizing him to collect, as in the Ohio statutes provided, the 
taxes charged against the owners of the shares of stock in the plaintiff 
bank, which taxes so charged include the sum of $3,339.36, assessed for 
the state, county, and municipal purposes claimed to be due on account 
of the plaintiff’s ownership of 4,320 shares of stock held and owned by 
it in the Federal Reserve Bank of the district within which Cincinnati 
is located. 

The plaintiff claims that the provisions of section 5219 R. S. U. S. 
(Act June 3, 1864, c. 106, § 41, 13 Stat. 111, as amended February 10, 
1868 [15 Stat. 34, c. 7]), are so far repealed by section 26 of the Federal 
Reserve Act (Act Dec. 23, 1913, c. 6, 38 Stat. 25 [Comp. St. 1916, 
§ 9803]), that the shareholders in the plaintiff bank are exempt from taxa- 
tion by virtue of section 7 of the last-named act (Comp. St. 1916, § 9791) 


NOTE.—For other similar decisions see Banking Law Journal Digest §485. 


, 





LEGAL DECISIONS 87 


+ 


on so much of its capital and surplus as is invested in stock of the 
Federal Reserve Bank. A temporary injunction issued when the bill 
was filed. 

Under section 5219, the states are empowered to tax the shares of 
stock of national banks by including them in the valuation of the per- 
sonal property of the owners in the assessment of taxes. The only 
restriction on this power of taxationis that taxation thereon shall not 
be any greater than is assessed on other moneyed capital in the hands 
of individual citizens of the state imposing the tax, and that the shares 
of any national bank owned by nonresidents of any state shall be taxed 
in the city or town where the bank is located and not elsewhere. Real 
property of national banks is by the same section made subject to local 
taxation to the same extent as other real property. 

The Legislature of Ohio, in pursuance of the authority conferred by 
section 5219, has declared that all the shares of stockholders in an in- 
corporated state or national bank shall be listed at their true value in 
money and shall be taxed only in the city, ward or village within which 
the bank is located. Section 5408, G. C. Ohio. A national bank is 
required to keep at its place of business a full and correct list of the 
names and residences of its stockholders and the number of shares held 
by each, which list shall at all times during business hours be open to 
the inspection of local taxing officers. Section 5410. The cashier of 
such bank is required to make a return to the county auditor of the 
bank’s resources and liabilities, with a full statement of the names and 
residences of its stockholders, the number of shares held by each and the 
par value of each share. Section 5411. The auditor then determines 
the value of the shares of such bank. Section 5412. The taxes assessed 
on the shares or their value are made a lien thereon from the first 
Monday of May in each year until they are paid. The duty is imposed 
on the bank to collect the taxes due upon its shares of stock from the 
several owners of the shares and to pay the same to the county treasurer. 
Failure to do so is attended with a penalty. Section 5672. The bank, 
having paid the tax assessed upon the shares held by its stockholders, 
is authorized to deduct the amount so paid from the dividends that are 
due or that may become due on such shares, and is given a lien upon the 
same and on all funds in its possession belonging to its shareholders or 
which may at any time come into its possession, for its reimbursement for 
the taxes so paid on account of its several shareholders, with legal in- 
terest, which lien may be enforced in an appropriate manner. 

Section 2 of the Federal Reserve Act (Comp. St. 1916, § 9786) re- 
quired every national bank to signify in writing within 60 days after 
the passage of the act its acceptance of the terms and provisions of such 
act. Any bank failing for one year to become a member of the Federal 
Reserve Bank forfeited all of its rights, privileges, and franchises. The 
amount of each national bank’s subscription to the capital stock of the 
Federal Reserve Bank in the district in which such national bank is 
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situated must be 6 per cent. of its paid-up capital stock and surplus. 
For the subscription thus made, the national bank becomes a shareholder 
or stockholder in the Federal Reserve Bank, but may not transfer or 
hypothecate its shares, each of which is of the face value of $100. 
Subsection 3 of section 7 provides that: 

“Federal Reserve Banks, including the capital stock and surplus 


therein, and the income derived therefrom, shall be exempt from federal, 
state, and local taxation, except taxes upon real estate.” 


In Tennessee v. Whitworth, 117 U. S. 129 136, 6 Sup. Ct. 645, 647 
(29 L. Ed. 830), Mr. Chief Justice Waite, in speaking of taxable corporate 
elements, said: 

“In corporations four elements of taxable value are sometimes found: 
(1) Franchises; (2) capital stock in the hands of the corporation; (3) 
corporate property; and (4) the shares of the capital stock in the hands 
of the individual stockholders. Each of these is, under some circum- 
stances, an appropriate subject of taxation.” 

By the unambiguous provisions of section 5219 the power of the 
states to tax national banks is confined to a taxation of the fourth of 
the above elements—i.e., the shares of stock in the names of the share- 
holders, and to an assessment of the real estate of such banks. Owens- 
boro Nat. Bank v. Owensboro, 173 U. S. 664, 669, 19 Sup. Ct. 537, 43 
L. Ed. 850; People v. Weaver, 100 U. S. 539, 549, 25 L. Ed. 705; State, 
Northward Nat. Bank, v. City of Newark, 39 N. J. Law, 380, 383; 
Flint v. Board of Aldermen, 99 Mass. 141, 145, 96 Am. Dec. 713; First 
Nat. Bank of Richmond v. City of Richmond (C. C.) 39 Fed. 309. 

When the plaintiff subscribed to the capital stock of the Federal 
Reserve Bank, it permanently invested a portion of its capital, and, it 
would seem, of its surplus also. Capital is thus defined in Bailey v. 
Clark, 21 Wall. (88 U. S.) 284, 286, 22 L. Ed. 651: 

“When used with respect to the property of a corporation or asso- 
ciation, the term has a settled meaning; it applies only to the property 
or means contributed by the stockholders as the fund or basis for the 
business or enterprise for which the corporation or association was 
formed.” 

Capital or capital stock (the terms being often used synonymously) 
is not the same thing as the shares of capital stock. In Farrington v. 
Tennessee, 95 U. S. 679, 687, 24 L. Ed.-558, quoted with approval in 
Powers v. Detroit & Grand Haven Ry., 201 U. S. 543, 560, 26 Sup. 
Ct. 556, 559 (50 L. Ed. 860), it is said: 

“The capital stock and the shares of the capital stock are distinct 
things. The capital stock is the money paid or authorized or required 
to be paid in as the basis of the business of the bank, and the means of 
conducting its operations. * * * The capital stock and the shares 
may both be taxed, and it is not double taxation.”” The bank may be 


required to pay the tax out of its corporate funds, or be authorized to 
deduct the amount paid for each stockholder out of his dividends. 


The Federal Reserve Act. recognizes and maintains the distinction 
between capital stock and the shares of capital stock. See sections 5 


* 
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to 8, both inclusive (Comp. St. 1916, §§ 9789-9791, 9694). It will be 
further noted that the term “capital stock,’”’ when used in referring to 
a national bank, has the same meaning as when applied to a Federal 
Reserve Bank. The exemption from federal, state, and local taxation, 
given by section 7 of such act, by express language extends only to the 
banks organized under that act, “including the capital stock (capital) 
and surplus therein, and the income derived therefrom.” The correct 
interpretation of such an exempting clause is gathered from Railroad 
Cos. v. Gaines, 97 U. S. 697, 707, 24 L. Ed. 1091, in which it was said: 

“In general, an exemption of capital stock, without more, may with 
great propriety be considered, under ordinary circumstances, as exempt- 
ing that which, in the legitimate operation of the corporation, comes 
to represent the capital.” 

The exemption provided in section 7 does not extend to national banks 
organized under the National Banking Law. Had Congress intended 
that their capital stock should be relieved from taxation, it would have 
said so. 

The stock purchased by the plaintiff in the Federal Reserve Bank 
is but a nontaxable investment of a part of its capital and surplus. As 
said in First Nat. Bank v. Albright, 208 U. S. 548, 553, 28 Sup. Ct. 
349, 350 (52 L. Ed. 614): 

“The law does not consider the nature of a bank’s investments not 
taxed in fixing the value of its stock. Palmer v. McMahon, 133 U. S. 
660 [10 Sup. Ct. 324, 33 L. Ed. 772].” 

Whatever value the shares issued by the plaintiff national bank 
possess, they are to that extent taxable in the hands of their owners 
and holders. Rosenblatt v. Johnston, 104 U. S. 462, 26 L. Ed. 832; 
City, etc., of San Franciseo v. Crocker-Woolworth Nat. Bank (C. C.) 
92 Fed. 273. The courts have repeatedly ruled that, in fixing the 
value of the shares of stock of national banks for taxing purposes, the 
value due to the bank’s ownership of nontaxable United States bonds as 
a part of its assets must be included. See, for instance, Cleveland 
Trust Co. v. Lander, 184 U. S. 111, 22 Sup. Ct. 394, 46 L. Ed. 456; 
Hager v. American Nat. Bank; 159 Fed. 396, 401, 86 C. C. A. 334 
(C. C. A. 6); Van Allen v. Assessors, 3 Wall. 573, 18 L. Ed. 229; People 
v. Commissioners, 4 Wall. at page 258, 18 L. Ed. 344; Nat. Bank v. 
Commonwealth, 9 Wall. at page 359, 19 L. Ed. 701; Home Savings 
Bank v. Des Moines, 205 U. S. at pages 518, 519,27 Sup. Ct. 571, 51 
L. Ed. 901. The same rule applies as to nontaxable stock held by the 
plaintiff in the Federal Reserve Bank. 

The declaration, in section 26 of the Federal Reserve Act, that all 
provisions of law inconsistent with or superseded by any of the pro- 
visions of such act are to that extent repealed, has no application to 
such a situation as is presented by the bill, for the reason that the 
exempting clause found in section 7 does not relieve or purport to 
relieve national banks, their capital and surplus from the taxation 
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authorized by section 5219, and is therefore not inconsistent with and 
does not supersede the provisions, or any of them, of that section. 

The temporary injunction is dissolved, and the motion to dismiss 
the bill is sustained. The same ruling may be taken in cases Nos. 87, 
88, and 89, if the issues involved in those respective cases are the same 
as in this, which I understand to be the fact. 

Other questions have been raised by the defense, but their consider- 
ation is not deemed necessary. 


DISCOUNT OF ACCOMMODATION NOTE. 


Kennedy ¢. Heyman, N. Y. Supreme Court, November 16,1917. 167 N. Y. Supp. 311. 


The payee of a three months’ accommodation note for $200 
discounted it with the plaintiff for $181.50. Although the rate of 
discount was larger than 6 per cent. per annum, it was held that 
the plaintiff was a bona fide holder for value. 


Per Curiam. Only a question of law is involved in this appeal. 
The defendant, at the solicitation of one Traphagen, gave to the latter 
for his (Traphagen’s) accommodation a three-months promissory note 
to Traphagen’s order. Traphagen sold the note at a discount very 
much larger than at the rate of 6 per cent. per annum. Defendant 
concedes: 

“That there is no evidence that plaintiff had notice of any infirmity 
in the note or that it was an accommodation note, except for the inference 
which may arise from the fact that he took this $200 note almost immed- 
iately after it was made for $18.50 less than its face value.” 

No point was made at the trial nor in the briefs of the shifting of 
the “burden of proof” upon plaintiff under section 98 of the Negotiable 
Instrument Law (Consol. Laws, c. 38), to show that he was a bona fide 
holder for value. The case was decided upon the assumption that he 
was such. Respondent urges that, where accommodation paper is 
negotiated to one who pays less than the amount due upon it after 
deducting legal interest, the instrument has its inception when delivered 
to such person and the transaction is deemed to be a loan and usurious, 
although he was ignorant of the character of the paper. He cites, and 
so does the learned judge below, as authority for this proposition Sabine 
v. Paine, 166 App. Div. 9, 151 N. Y. Supp. 735, a case in the Second 
Department, which so holds. Respondent urges, also, that a series of 
cases decided in this court, ending with Oeser v. Behrend, 89 Misc. Rep. 
391, 151 N. Y. Supp. 873, to the effect that a note void at its inception 
for usury is nevertheless good in the hands of a bona fide holder for 
value, are not in point. The. discussion in the opinion in the Sabine 
Case, however, clearly indicates that they involve the same principle. 
Supplement, §226. 


* 
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For the sake of uniformity of decisions, as pointed out in the Oeser 
Case, we feel constrained to follow the rule heretofore laid down in 
this court, and the judgment is therefore reversed, and a new trial or- 
dered, with $30 costs to appellant to abide the event, but with leave 
to respondent to appeal to the Appellant Division. 


EFFECT OF CERTIFICATION. 


John J. Felin & Co. Inc., v. Petix, New York Supreme Court, January 2,1918. 167 N. Y. Supp. 1073 


The certification of a check by the drawee bank releases only 
the existing indorsers and does not release subsequent indorsers. 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by John J. Felin & Co., Incorporated, against Angelo Petix. 
From a judgment for defendant, plaintiff appeals. Reversed and 
directed. 

Argued December term, 1917, before Guy, Biyur, and Puitsin, JJ 

William A. Reynolds, of New York City (Chas. J. Katzenstein, of 
New York City, of counsel), for appellant. 

Charles Novello, of New York City, for respondent. 

Guy, J. The plaintiff appeals from a judgment dismissing the com- 
plaint in an action brought by the indorsee of a certified check against 
the last indorser thereof. The bank on which the check was drawn 
refused payment, because of a question concerning the signature of the 
payee. 

The only point of law involved in this case is: Does the certification 
of a check by the bank on which it is drawn merely release the maker 
and all prior indorsers, or also release indorsers subsequent to the cer- 
tification? The court ruled that a check, once certified, could pass from 
hand to hand, and the bank alone would be liable, thus discharging 
indorsers who indorsed subsequent to the certification. The rule seems 
to be that, while the maker and all prior indorsers are released by cer- 
tification of a check (see First Nat. Bank of Jersey City v. Leach, 52 
N. Y. 350, 11 Am. Rep. 708), such certification cannot affect the obliga- 
tions assumed by subsequent indorsers to their indorsee. Section 115 
of the Negotiable Instruments Law provides: 

“Every person negotiating an instrument by delivery or by a qualified 
indorsement warrants: That the instrument is genuine and in all respects 


what it purports to be; that he has a good title to it, and that all prior 
parties had capacity to contract.” 


Section 116 of the act provides that every indorser who indorses with- 
out qualification warrants to all subsequent holders in due course the 
matters above set forth as contained in section 115, and that the instru- 


NOTE.—For other similar decisions see Banking. Law Journal Digest and 
Supplement, §99. 
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ment is at the time of his indorsement valid and subsisting, and in 
addition— 

“engages that on due presentment, it shall be accepted or paid, or both, 
as the case may be, according to its tenor, and that if it be dishonored, 
and the necessary proceedings on dishonor be duly taken, he will pay 
the amount thereof to the holder, or to any subsequent indorser who 
may be compelled to pay it.” 

The provision of section 324, that “where the holder of a check pro- 
cures it to be accepted or certified the drawer and all indorsers are 
discharged from liability thereon,’”’ obviously applies to indorsers at the 
time of certification, and cannot be deemed to operate as a release of a 
subsequent indorser from obligations assumed by him after the certifi- 
cation. 

Judgment reversed, with $30 costs, and judgment directed in favor 
of the plaintiff in the sum of $65 with interest thereon from the 7th day 
of February, 1917, and appropriate costs in the court below. Allconcur. 


NOTE RENDERED NONNEGOTIABLE BY INTEREST 
CLAUSE. 


Chicago, R. I. & P. Ry. Co. v. McElreath, Supreme Court of Oklahoma, January 8, 1918. 169 Pac. 
Rep. 626. 


A note is made non-negotiable by the following clause: ‘With 
interest at the rate of 9 per cent. per annum, payable annually 
from date until paid; Provided, however, if the note is paid on or 
before maturity, interest shall only be 7 per cent.’’ Where such a 
note was given for a machine, which turned out not to be as war- 
ranted, it was held that the plaintiff bank could not recover on it, 
even though the bank purchased it in good faith and for value. 


Commissioners’ Opinion, Division No. 1. Error from District Court, 
Woods County; W. C. Crow, Judge. , 

Action by the Union National Bank against W. A. Mayfield, and an- 
other. Judgment for defendants, and plaintiff brings error. Affirmed. 

.H. A. Noah, of Alva, and Ellis, Cook & Barnett, of Kansas City, Mo., 
for plaintiff in error. Mauntel & Barry and A. G. Sutton, both of Alva, 
for defendants in error. 

Rummons, C. The parties appear in this court as they appeared in 
the court below. The plaintiff commenced this action to recover a 
balance of $713.13, with interest at 9 per cent. per annum and attorney’s 
fees upon a promissory note executed and delivered by the defendants to 
Geo. O. Richardson Machinery Company, and by it indorsed to the 
Russell & Co. from whom plaintiff acquired the title before maturity by 
indorsement. Plaintiff alleged that it was a bona fide indorsee of said 
note before maturity, and prayed judgment for the balance due thereon, 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §304. 
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with interest and attorney’s fees. The defendants answered, admitting 
the execution and delivery of the note sued on to Geo. O. Richardson 
Machinery Company, and alleged that the said note was executed in 
consideration of the sale by Geo. O. Richardson Machinery Company 
to the defendant W. A. Mayfield of a tractor; that Geo. O. Richardson 
Machinery Company warranted the said tractor to the defendant. The 
answer pleaded facts showing a breach of such warranty and a tender of a 
return of said tractor to said Geo. O. Richardson Machinery Company. 
The defendants further denied that plaintiff was a bona fide purchaser of 
said note for value, and alleged that the said note was nonnegotiable. 
The cause was tried to the court without the intervention of a jury, and 
the defendants had judgment. 

The sole question involved in this appeal is the negotiability of the 
promissory note sued upon by plaintiff. The only provision in the note 
necessary to be considered in determining this question is as follows: 


“With interest at the rate of 9 per cent. per annum, payable annually 
from date until due: Provided, however, if the note is paid on or before 
maturity, interest shall be only 7 per cent.” 


The provisions of the Uniform Negotiable Instruments Law adopted 
in 1909 applicable to the determination of the instant case are contained 
in the following sections of the Revised Laws of 1910: 


“4050. In any case not provided for in this chapter the rules of the 
law of merchant shall govern. 

“4051. An instrument to be negotiable must conform to the following 
requirements: 

“First. It must be in writing and signed by the maker or drawer; 

“Second. Must contain an unconditional promise or order to pay a 
sum certain in money; 

“Third. Must be payable on demand, or at a fixed or determinable 
future time; 

“Fourth. Must be payable to order or to bearer; and 

“Fifth. Where the instrument is addressed to a drawee, he must be 
named or otherwise indicated therein with reasonable certainty. 

“4052. The sum payable is a sum certain within the meaning of this 
chapter; although it is to be paid: 

“First. With interest; or 

“Second. By stated installments; or 

“Third. By stated installments, with a provision that upon default 
in payment of any installment or of interest, the whole shall become due; 
or 

“Fourth. With exchange, whether at a fixed rate or at the current 
rate; or 

“Fifth. With costs of collection or an attorney’s fee, in case payment 
shall not be made at maturity.” 

“4055. An instrument which contains an order or promise to do any 
act in addition to the payment of money is not negotiable. But the 
negotiable character of an instrument otherwise negotiable is not af- 
fected by a provision which: 

“First. Authorizes the sale of collateral securities in case the instru- 
ment be not paid at maturity; or 
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“Second. Authorizes a confession of judgment if the instrument be 
not paid at maturity; or 

“Third. Waives the benefit of any law intended for the advantage 
or protection of the obligor; or 

“Fourth. Gives the holder an election to require something to be done 
in lieu of payment of money. But nothing in this section shall validate 
any provision or stipulation otherwise illegal. 

“4056. The validity and negotiable character of an instrument are 
not affected by the fact that: 

“First. It is not dated; or 

“Second. Does not specify the value given, or that any value has been 
given therefor; or 

“Third. Does not specify the place where it is drawn or the place 
where it is payable; or 

“Fourth. Bears a seal; or 

“Fifth. Designates a particular kind of current money in which pay- 
ment is to be made. But nothing in this section shall alter or repeal 
any statute requiring in certain cases the nature of the consideration 
to be stated in the instrument.” 

Plaintiff relies for a reversal of this cause upon the case of Security 
Trust & Savings Bank v. Gleichmann, 150 Pac. 908, L. R. A. 1915F, 
1203. The opinion in that case was written by Commissioner Devereux, 
following Savings Bank v. Landis, 37 Okl. 530, 132 Pac. 1101, and over- 
ruling Randolph v. Hudson, 12 Okl. 516, 74 Pac. 946, and Bracken v. 
Fidelity Trust Co., 42 Okl. 118, 141 Pac. 6, L. R. A. 1915B, 1216. Inthe 
case cited it is held that ‘‘a note dated May 1, 1905, which provides, ‘with 
interest from date if not paid when due,’ is a negotiable instrument.” 
In Randolph v. Hudson, supra, it is held that a note reading ‘ ‘30 days 
after date I promise to pay to the order of J. H. Thomas $275.00, with 
interest at the rate of 12 per cent. from date if not paid at maturity,’ 
was not negotiable.”” In Citizens’ Savings Bank v. Landis, supra, it was 
held that a note reading ‘‘December 1, 1907, after date, for value received, 
we jointly and severally promise to pay McLaughlin Brothers or order 
$1,200.00 at the Walters National Bank, of Walters, Oklahoma, with 
interest at 6 per cent. per annum, before maturity, and thereafter at 10 
per cent. per annum until paid, interest payable annually,” was a ne- 
gotiable instrument. In Bracken v. Fidelity Trust Co., supra, it was 
held that a note, containing the following provisions: ‘With interest at 
6 per cent. per annum before maturity and thereafter with interest at 
10 per cent. per annum until paid. Interest payable with note’’ was non- 
negotiable. Since the handing down of the opinion in the case of Se- 
curity Trust & Savings Bank v. Gleichmann, this court has held in an 
opinion written by Commissioner Bleakmore, following Farmers’ Loan & 
Trust Co. v. McCoy, 32 Okl. 277, 122 Pac. 125, 40 L. R. A. (N. S.) 177, 
that a note payable in installments, containing a stipulation that if paid 
within 15 days from date a discount of 6 per cent. would be allowed was 
uncertain as to the amount necessary to satisfy it at the time of its 
execution, and therefore was not negotiable. First National Bank of 
Iowa City v. Watson, 155 Pac. 1152. This case is the only one of the 
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cases cited interpreting a promissory note executed since the adoption 
of the Uniform Negotiable Instruments Act. It is, however, in direct 
conflict with the case of Security Trust & Savings Bank v. Gleichmann, 
supra, and in harmony with the opinion of Randolph v. Hudson, supra. 
In the body of the opinion it is said: 

“The sum payable—that is, the amount for which, by the terms of the 
instrument, the maker became liable, and which he might tender and 
pay in full satisfaction of his obligation—was, at the date thereof, to a 
certain extent dependent upon his will; he had the right to pay a greater 
or less sum than the principal; he could, if he saw fit, within the pre- 
scribed period, discharge his debt at 94 per cent. or thereafter pay 100 
per cent. on the dollar. Under such condition, the sum payable was, at 
the time of the execution of the instrument, clearly, indefinite and un- 
certain. Unless the rule of the law of merchant which obtained in this 
jurisdiction with respect to the certainty required in the sum payable in a 
negotiable instrument has been changed by the statute, supra, such rule 
still governs, and the note in question is nonnegotiable. In our opinion, 
it is obvious that the statutory provisions above quoted do not purport 
to prescribe a rule in this regard different from that recognized by the 
courts of this state before their enactment, in a case where a promissory 
note provided for the discount of a principal sum otherwise payable, 
if, at the option of the maker, payment is made before maturity.” 


In the instant case the same criticism of the note sued on occurs as in 
the case last quoted. The sum to be paid upon the instrument was at 
the option of the maker. If he chose to pay it on or before maturity, the 


interest upon the principal was to be computed at the rate of 7 per cent. 
If he neglected to pay until after maturity, the interest was to be com- 
puted at 9 percent. So that it would be impossible for any one to com- 
pute with certainty the amount due upon this note at any date in the 
future. We think the writer of the opinion in the case of Security Trust 
& Savings Bank v. Gleichmann, supra, fell into error in applying the rule 
laid down in Savings Bank v. Landis, supra, to the note in controversy 
in his case. In the case of Savings Bank v. Landis, supra, there was no 
uncertainty as to the amount due according to the terms of the note. It 
was provided that the note should bear interest at 6 per cent. before ma- 
turity, and thereafter at the rate of 10 per cent. From the face of the 
note there could be computed with certainty the amount that would be 
due thereon at any time in the future; so there was no uncertainty as to 
the sum payable. In the Security Trust & Savings Bank Case, however, 
if the note was paid at maturity it bore no interest. A failure to pay at 
maturity made it bear interest from its date six months prior to maturity. 
The sum payable, therefore, became indefinite and uncertain, and de- 
pended upon the option of the maker. One of the requisites of negoti- 
ability under the Uniform Negotiable Instruments Act is that the instru- 
ment must contain an unconditioned promise or order to pay a sum cer- 
taininmoney. We think that the note in the instant case fails to comply 
with the provision of the act as to the interest to be paid, nor does it fall 
within any of the exceptions contained in sections 4052, 4055, 405, 
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Revised Laws 1910, supra. We feel convinced that the rule laid down in 
First National Bank of Iowa City, v. Watson, supra, is a correct interpre- 
tation of our Negotiable Instruments Act, and we therefore follow the 
rule announced in that case. The case of Security Trust & Savings Bank 
v. Gleichmann, supra, so far as the rule announced in the sixth syllabus 
in that case, and so far as the same overrules the case of Randolph v. 
Hudson, supra, is overruled. 

The judgment of the court below should be affirmed. 

Per Curtam. Adopted in whole. 


INCOME TAX. 


Faulkner v. Trefry, Supreme Judicial Court of Massachusetts, January 3,1918. 118 N.E. Rep. 2380. 


Under the income tax law of Massachusetts no tax can be col- 
lected on the income of a person who died prior to January 1, 1917. 


] a from Superior Court, Essex County; Loranus E. Hitchcock, 
udge. 

Frank J. Faulkner and others, executors of the will of Joseph Faulkner, 
filed with William D. T. Trefry, Tax Commissioner, returns of income, 
accompanied by protests. The Tax Commissioner levied assessments, 
application for abatement was denied, and the taxes paid under protest. 
Case reported. Taxes ordered repaid. 

Guy Newhall, of Lynn, for petitioners. Henry C. Attweil, Atty. 
Gen., and Wm. Harold Hitchcock, Asst. Atty. Gen., for respondent. 

BraLey, J. The petitioners, who are the executors of the will of 
Joseph Faulkner, filed with the respondent a return of income for the 
period from January 1, 1916, to November 29, 1916, the date of the death 
of the testator, and also a further return for the period from November 
30, 1916, to December 31, 1916. But each return was accompanied by 
a protest in writing that they were not required to make a return, or to 
pay anincome tax. The respondent nevertheless levied the assessments 
the amount of which if the income is taxable is not in dispute, and an 
application for abatement having been denied the taxes were paid under 
protest, and the petitioners appealed as provided in St. 1916, c. 269, 
§ 20. The testator having been domiciled in this commonwealth, the 
validity of the tax depends upon the construction to be given to St. 
1916, c. 269, § 8, the material portion of which reads, “the income re- 
ceived by persons since deceased shall be taxed to their estates.” By 
section 1, a tax ‘‘on incomes” is to be levied “in the year nineteen hun- 
dred and seventeen and in each year thereafter.’”’ The tax year there- 
fore began to run from January 1, 1917, and the words “‘since deceased” 
refer only to the estates of those who died after its commencement. 
J. L. Hammett Co. v. Alfred Peats Co., 217 Mass. 520, 522, 105 N. E. 
370, L. R. A. 1915A, 334, and authorities there collated. While section 
2 provides that ‘income of the following classes received by any inhabit- 
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ant of this commonwealth during the calendar year prior to the assess- 
ment of the tax, shall be taxed at the rate of six per cent. per annum,” 
the statute is not declared to be retroactive as to the estates of deceased 
persons; nor can it be extended by implication. Martin L. Hall Co. v. 
Com., 215 Mass. 326, 329, 102 N. E. 364; Brooks v. West Springfield, 
193 Mass. 190, 194, 79 N. E. 337. As the testator died in the preceding 
year, the taxes were unlawfully imposed and must be repaid to the peti- 
tioner “‘by the treasurer and receiver general, with interest at the rate 
of six per cent. per annum from the time when the tax was paid, and 
costs.” St. 1916, c. 269, § 20. 
So ordered. 


TAXATION OF NATIONAL BANK SHARES. 


Adams v. First National Bank of Gulfport, Supreme Court of Mississippi, January 14, 1918. 177 
So. Rep. 195. 


The capital stock (that is the capital) of a national bank is not 
taxable by the states or any subdivision thereof. But the shares 
into which the capital is divided, which are the property not of the 
bank, but of the shareholders, may be taxed under the express 
provisions of the U. S. Revised Statutes. 


Appeal from Circuit Court, Harrison County; J. H. Neville, Judge. 

Proceedings by Wirt Adams, State Revenue Agent, against the First 
National Bank of Gulfport. From a decision for defendant, plaintiff 
appeals. Reversed and remanded. 

Mayes & Mayes, of Jackson, and Mize & Mize, of Gulfport, for ap- 
pellant. Griffith & Wallace, of Gulfport, for appellee. 

Smitu, C. J. This is a proceeding in which the revenue agent is 
attempting to back-assess the shares of appellee’s capital stock, together 
with the accumulations thereon for the years 1902 to 1907, inclusive, 
during which it is alleged that these shares have escaped taxation. 
Appellee is a national bank, and claims, and the court below held, that 
the tax is imposed against it upon its capital stock as such, which the 
state is without power todo. It is true that a national bank is not sub- 
ject to taxation upon its capital stock by the state or any subdivision 
thereof, but the shares into which its capital stock is divided, and which 
are the property not of the bank but of the holders thereof, may be 
taxed under the provisions of U. S. Revised Statutes, § 5219 (U. S. 
Comp. St. 1916, § 9784), and the taxes imposed thereon may be collected 
in the first instance from the bank itself, “‘as the debt and in behalf of 
the shareholders, leaving to the corporation the right to reimbursement 
for the tax paid from the shareholders’ (Home Savings Bank v. Des 
Moines, 205 U. S. 503, 27 Sup. Ct. 571, 51 L. Ed. at p. 910; First National 
Bank v. McNeel, 238 Fed. 559, 151 C. C. A. 495); and such is the object 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §485. 
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sought to be accomplished by the statute by which the tax here sought 
to be collected is imposed (Bank v. Oxford, 70 Miss. 504, 12 South. 203; 
Constitution, § 181; Code of 1906, § 4273; Hemingway’s Code, § 6907). 
That the statute makes no provision for a recovery by the bank from its 
shareholders for the taxes paid by it pursuant thereto is not material, 
for the reason that such recovery may be had “‘under the general prin- 
ciple of law that one who pays the debt of another, at his request can 
recover the amount from him.’’ Home Savings Bank v. Des Moines, 
supra. 
Reversed and remanded. 


WRONGFUL DELIVERY OF BILL OF LADING BY 
COLLECTING BANK. 


Bank of Madrid v. Merchants National Bank of Middletown, N. Y., Court of Appeals of Alabama, 
November 13, 1918. 77 So. Rep. 167. 


The shipper of a car of onions drew a draft on the consignee in 
favor of the plaintiff bank and indorsed the bill of lading to the 
plaintiff for collection. The plaintiff forwarded the papers to the 
defendant with instructions to deliver the bill of lading only upon 
payment of the draft. The consignee, however, managed to get 
the bill of lading and consequently the onions, without paying the 
draft. It was held that the plaintiff could recover against the 
defendant notwithstanding the shipper’s equitable interest in the 
transaction. 


Appeal from Circuit Court, Houston County; H. A. Pearce, Judge. 

Assumpsit by the Merchants’ National Bank of Middletown, N. Y., 
against the Bank of Madrid. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

The facts made by the pleadings are that one James Keeney shipped 
to the Botts Produce Company a lot of onions valued at $324, bill of 
lading attached, and order notify, and that said Keeney deposited with 
the Merchants’ National Bank of Middletown, N. Y., a draft on the 
Botts Produce Company, with the bill of lading attached, and that the 
Merchants’ National Bank forwarded same to the Bank of Madrid, 
with instructions not to deliver bill of lading until the draft was paid, 
but that the Botts Produce Company got the bill of lading, received the 
shipment thereunder, and has not paid Keeney or the Merchants’ 
Bank for the onions, but that the Bank of Madrid had received said sum 
from the Botts Produce Company, and had failed to account for same. 

Farmer & Farmer, of Dothan, for appellant. Lee & Thompkins, of 
Dothan, for appellee. 

Brown, P. J. The evidence adduced by the plaintiff tended to show 
that the draft drawn by Keeney on Botts Produce Company, in favor 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §73. 
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of plaintiff and payable to its order, with the bill of lading attached, and 
duly indorsed by Keeney, was forwarded to and received by the defendant 
the Bank of Madrid for collection, with instructions not to deliver the 
bill of lading except upon payment of the draft. The defendant’s 
evidence tended to show that the draft with bill of lading attached was 
not received by the defendant bank, and that it had no connection with 
the transaction. It was therefore plaintiff's right to have the question 
submitted to the jury, if it has shown such interest in the cause of action 
as entitled it to sue thereon. 

When Keeney delivered to the plaintiff the draft drawn by him on 
Botts Produce Company in favor of the plaintiff, with the bill of lading 
attached, indorsed by him for collection,” the legal title to the chose 
and a special property in the goods represented by the bill of lading 
passed to the plaintiff, subject to be divested upon payment of the draft 
by Botts Produce Company, and a delivery of the bill of lading to said 
produce company, leaving in Keeney an equity which entitled him to 
sue in his own name and recover as for money had and received, if in 
fact defendant collected the draft. Josiah Morris & Co. v. Alabama 
Carbon Co., 139 Ala. 620, 36 South. 764; People’s Bank of Lewisburg 
v. Jefferson County Savings Bank, 106 Ala. 524, 17 South. 728, 54 Am. 
St. Rep. 59; Tishomingo Savings Inst. v. Johnson Nesbitt & Co. (Sup.) 
40 South. 503; Hood v. Commercial Trust & Savings Bank of New Or- 
leans, 12 Ala. App. 511, 67 South. 721. 

This does not necessarily preclude the plaintiff’s right to sue in this 
case. The plaintiff seeks to recover, not only on the theory that the 
defendant received and collected the draft, but on the further theory 
that the defendant bank delivered to Botts Produce Company the bill 
of lading without securing payment of the draft, thus enabling Botts 
to obtain possession of the goods without paying for them. If the 
jury found, in accordance with the plaintiff’s theory, that the draft and 
bill of lading were forwarded to and received by the defendant for col- 
lection, and the defendant received and retained them, the law implies 
a promise by the defendant to the plaintiff to collect the draft and remit 
the proceeds, or return the draft and bill of lading if payment is refused. 
Schrader v. Bailey Grocery Co., 74 South. 749. 

The purpose of the indorsement of the draft and bill of lading by 
Keeney to the plaintiff was to invest the plaintiff with the legal title 
to the chose, and give it a special property in the goods represented by 
the bill of lading, to enable it to carry out the transaction and give full 
acquittance to the purchaser or the purchase price of the goods 
represented by the draft. Hence the plaintiff had authority to receive 
the remittance and give full acquittance, not only to Botts Produce 
Company, but to the collecting Bank. It is well settled in this state 
that, when a promise is made by one person for the benefit of another, 
either may sue, and likewise that, a party having the legal title to an 
obligation, to whom payment can be legally made, and who can legally 
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discharge the debtor, an action may be brought in his name, although 
the money, when collected, is not for his use, but is for the use or must 
be paid to another; and this is so notwithstanding the provisions of section 
2489 of the Code of 1907. Rice v. Rice, 106 Ala. 636, 17 South. 628; 
Mason v. Hall, 30 Ala. 599; Shotwell v. Gilkey, 31 Ala. 724; Hirschfelder 
v. Mitchell, 54 Ala. 419. These principles are applicable to the case in 
hand, and, when applied, clearly establish the plaintiff’s right to sue in 
this case. 

The witness Botts, offered by the plaintiff, was manifestly a hostile 
witness, and there were tendencies in the evidence that collusion existed 
between Botts and the defendant to fraudulently acquire the carload of 
onions, the subject-matter of this transaction, and it was permissible for 
the court to allow leading questions to this witness, though the answers 
had some tendency to affect his credibility. Hickman v. State, 12 Ala. 
App. 27, 67 South. 775. 

The cross-examination of the witness Watford was within the rule, 
and the rulings of the court in this respect were free from error. Cox 
v. State, 162 Ala. 66, 50 South. 398. The appellee does not seem to 
have relied upon the naked legal presumption that a letter, duly ad- 
dressed and stamped and deposited in the United States mails, will be 
delivered to the addressee, and the authorities cited by appellant are 
not applicable. Boyd, cashier of the plaintiff’s bank, testified without 
objection that he sent the draft and bill of lading to the defendant bank, 
and that he received letters from it with reference thereto, and besides 
there was other evidence tending to show that the draft was received 
by the defendant, to wit, the telegram sent by Botts to Vail & Co., 
requesting that the bank be authorized to deliver the bill of lading to 
Botts Produce Company, without payment of draft, and the reply 
thereto by Vail & Co., advising payment with promise to protect pur- 
chaser. 

The above-stated conclusions justify the action of the trial court in 
refusing to defendant the affirmative charge, and in overruling the motion 
for a new trial. 

Affirmed. 


eaten AGAINST BANK FOR REFUSING TO 
PAY CHECK. 


Meyer v. Hudson Trust Co., New York Supreme Court, Appellate Division, December $1, 1917 
168 N. Y. Supp. 387. 


The defendant bank refused to pay the plaintiff’s check in the mis- 
taken belief that it was drawn against insufficient funds. The 
plaintiff had delivered the check to a manufacturer in payment for 
building certain machines on which the plaintiff had a patent. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §179. 
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The manufacturer became incensed over the transaction and refused 
to build any more machines for the plaintiff unless paid in advance. 
The plaintiff was obliged to find another manufacturer and before 
he could make satisfactory arrangements the war broke out and 
ruined the market for the machines. The plaintiff was also obliged 
to retain a lawyer in order to get possession of dies and patterns which 
the first manufacturer refused to surrender to him. It appeared 
that the bank had no knowledge of the plaintiff’s contract with the 
manufacturer. It was held that the damages thus sustained by 
the plaintiff were so remotely caused by the dishonor of the check 
that the bank could not be held liable and that the plaintiff was 
entitled to nominal damages only. 


Appeal from Trial Term, New York County. 

Action by Charles E. Meyer against the Hudson Trust Company. 
From a judgment entered upon the verdict of a jury in favor of plain- 
tiff and from an order denying a new trial defendant appeals. Reversed 
and new trial granted. 

Argued before Ciarke, P. J., and Laucuirin, Scott, DowLinc, and 
SHEARN, JJ. 

Holm, Whitlock & Scarff, of New York City (Victor E. Whitlock, 
of New York City, of counsel), for appellant. 

Jeremiah A. O’Leary, of New York City (James R. Speers, of New 
York City, of counsel), for respondent. 

Scott, J. The plaintiff has recovered a substantial sum as damages 
for defendant’s refusal to honor a check drawn upon it by him. At 
the trial there was a sharp conflict as to whether or not the plaintiff 
had a sufficient amount on deposit to meet the check when it was pre- 
sented. That question was decided by the jury in plaintiff’s favor, and 
the defendant, accepting for the purposes of this appeal the finding of 
the jury on that subject, complains now only of the amount of the 
recovery, insisting that the plaintiff is entitled at the most to only 
nominal damages. There is no evidence in the case that the defendant’s 
refusal to honor the check was induced by malice or any other wrongful 
intent, and the court expressly so charged without objection or exception 
on the part of plaintiff. The action must therefore be considered as 
one for damages for the breach of defendant’s contract with plaintiff. 

The measure of damages in such a case is not doubtful, and is not 
different from the general rule applicable to all cases of a breach of 
contract unaccompanied by malice or wrongful intent. In Brooke v. 
Tradesman’s Natl. Bank, 69 Hun, 204, 23 N. Y. Supp. 802, the court 
said: 

“Tt is undoubtedly the rule that the refusal to pay a check upon pres- 
entation gives the drawer a right of action in case he has funds in the 
bank to meet the check, and the refusal to pay was without authority, 
and that the measure of damages will be the amount of actual loss the 
party has sustained, and that damages which may fairly and reasonably 


be considered as naturally arising from the breach of contract, according 
to the usual course of things, are always recoverable.” 
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In Landsberger v. Magnetic Telegraph Co., 32 Barb. 530, quoting 
from Griffin v. Colver, 16 N. Y. 489, 69 Am. Dec. 718, the court said: 


“*The broad, general rule in such cases is that the party injured is 
entitled to recover all his damages, including gains prevented as well as 
losses sustained; and this rule is subject to but two conditions: The 
damages must be such as may fairly be supposed to have entered into 
the contemplation of the parties when they made the contract; that is, 
such as might naturally be expected to follow its violation.’ ‘And they 
must be certain both ih their nature and in respect to the cause from 
which they proceed.’ * * * Thedefendants were not informed of any 
special use intended to be made of this sum of money; and what damage 
might they naturally expect to follow from the delay in the receipt of 
it? Clearly, the loss of the use of that sum during the time that its 
receipt was delayed, and the damages for the loss of such use are, by 
the laws of New York, determined to be the interest on the money for 
the period of the delay, at 7 per cent. per annum.” 


Very many cases might be cited to the same effect. The general 
rule upon the subject was well summarized in Central Trust Co. v. 
Clark, 92 Fed. at p. 297, 34 C. C. A. at p. 358, as follows: 


“From the considerations which move the reason, and from the 
American and English authorities upon this subject, the following 
general rules may be deduced, which are equally applicable to the mea- 
surement of damages based upon the loss of profits and to the measure- 
ment of damages founded upon other losses: (1) Those damages which 
are the natural and probable result of a breach of contract, those which 
the parties may reasonably anticipate as the effect of the breach under 
the particular circumstances of the case, which are known to them when 
the contract is made, and those only, may be recovered in action upon 
a contract. * * * (2) In the absence of proof aliunde of knowl- 
edge by the defaulting party at the time the contract is made of special 
circumstances which make other damages the natural and probable 
effect of a breach, such damages only as are implied by the contract 
itself, such as would naturally flow from its breach in the usual course of 
things, such as would reasonably be anticipated by the parties to such 
contracts in the great multitude of such cases, and such damages only, 
may be recovered. * * * (3) Proof of knowledge by the defaulting 
party, at the time he makes the contract, of special circumstances which 
make damages other than those implied by the contract, and naturally 
flowing from it, the natural and probable effect of its breach, will warrant 
the recovery thereof. * * * (4) Damages which are the natural and 
probable result of a breach of a contract, and which may be reasonably 
anticipated therefrom, but which are so speculative and so dependent 
upon numerous and changing contingencies that their amount is not 
susceptible of proof with any reasonable degree of certainty, may not be 
recovered.” 


In the present case the plaintiff showed that he had for some months 
kept a small checking account with defendant; that on March 13, 1914, 
he had drawn a check on defendant to the order of one S. Harry Groth; 
that the check when presented was dishonored on the ground that it 
was drawn against uncollected items, for which reason the defendant 
was without sufficient funds belonging to plaintiff to pay the check. 
As has been said, that ground of refusal is now conceded to have been 
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erroneous. The plaintiff, therefore, on the case as presented, was 
entitled to at least nominal damages. 

The question we have to consider is whether or not he is entitled to 
substantial damages. He testified that he was the inventor and pat- 
tentee of an article called a “rotary chopper,” which is not definitely 
described, but which was placed on sale with department stores at about 
50 cents apiece. He employed a traveling salesman and demonstrator. 
Having no facilities for manufacturing himself, he made a verbal con- 
tract with a man named Groth, in Philadelphia, to manufacture the 
choppers at the cost of 10.cents for each chopper, plaintiff furnishing 
the steel and dies and patterns. The check which defendant refused 
to honor was drawn in favor of Groth, and was given in payment for 
1,000 choppers which Groth had manufactured. Groth was so incensed 
at the dishonor of the check that he refused to proceed with the manu- 
facture of the choppers unless he was paid in advance for each lot of 
1,000 which he was to turn out. Plaintiff, being either unable or 
unwilling to make payment in advance, sought another manufacturer, 
and before he was able to find one with whom he could make satisfactory 
arrangements the war broke out and seriously interfered with the 
market for choppers. In the meantime Groth had refused to give up 
the dies and patterns which had been left with him and were plaintiff's 
property, and the latter was obliged to retain a lawyer and take legal 
proceedings in order to regain them, at a cost of some $400. He esti- 
mates that if the check had been paid Groth would not have refused 
to go on with the contract, and would have continued to manufacture 
the choppers in large numbers, and that very many of them would 
have been sold, whereby plaintiff would have realized large profits. 
No direct and immediate damage is shown as having resulted from the 
dishonor of the check and no damage at all except as above recited. 

It seems to be quite plain that defendant cannot be held liable for 
substantial damages upon this state of facts. It knew nothing what- 
ever about plaintiff's contract with Groth, and could not possibly have 
foreseen that its refusal to pay the check would have led Groth to 
abandon the contract of which it had no knowledge, or that Groth 
would refuse to give up the dies and patterns, or that the war would 
break out and spoil the market for the choppers. The damages sought 
to be recovered were remote, contingent; and to a large extent specu- 
lative. As was said by the Court of Appeals in Rochester Lantern Co. 
v. Stiles, 135 N. Y. 209, 217, 31 N. E. 1018, 1021: 

“The damages must flow directly and naturally from the breach of 
the contract, and they must be certain, both in their nature and in re- 
spect of the cause from which they proceeded. Under this latter rule, 
speculative, contingent, and remote damages, which cannot be directly 
traced to the breach complained of, are excluded. Under the former rule, 
such damages only are allowed as the parties may fairly. be supposed 
when they made the contract to have contemplated as naturally. fol- 
lowing its violation.” 
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The circumstance that defendant had no knowledge of plaintiff's 
contract with Groth, and therefore could not have foreseen that the 
refusal to pay the check would lead to an abrogation of that contract, 
is of great importance, for any loss arising from that source cannot 
fairly be supposed to have entered into the contemplation of the parties 
when they made the contract for the breach of which this action is 
brought. To authorize a recovery for such damages, it was necessary 
to bring home to defendant knowledge of the contract with Groth and 
the dependence of plaintiff's contract with Groth upon defendant’s 
fulfillment of its contract with plaintiff. Brauer v. Oceanic Steam Nav. 
Co., 66 App. Div. 605-607, 73 N. Y. Supp. 291. Upon the case as made, 
therefore, the plaintiff failed to show that he was entitled to more than 
nominal damages, and we do not ordinarily grant a new trial merely 
to permit of the recovery of such damages. In the present case, how- 
ever, the plaintiff may be able to show on a new trial facts entitling him 
to substantial damages; and the judgment and order appealed from will 
therefore be reversed and a new trial granted, with costs to the ap- 
pellant to abide the event, the finding of the jury that the plaintiff is 
entitled to substantial damages, on the record before us, being reversed. 
All concur. 


RETURN OF CHECK BY DRAWEE BECAUSE OF 
FAILURE OF DRAWER. 


First National Bank of Philadelphia v. National Park Bank of New York, New York Supreme Court, 
Appellate Division, December 31, 1917. 168 N. Y. Supp. 422. 


The plaintiff bank forwarded a check for $18,231.66, payable to 
the plaintiff’s order and drawn on the defendant bank, to its New 
York correspondent for collection. The correspondent presented 
the check through the clearing house and when the check reached 
the defendant bank an entry thereof was made in the balance 
ledger account. At about 1.30 p.m., on the same day, the defendant 
received word of the failure of the drawer of the check. The entry 
in the ledger account was thereupon erased and the check was 
returned before 3 o’clock to the correspondent bank, which, under 
the New York Clearing House rule, was required to refund the 
amount. It was held that the transaction did not constitute a 
final payment of the check and that the plaintiff was not entitled 
to recover thereon. Findings in favor of the plaintiff were 
accordingly reversed and a new trial granted. The new trial was 
granted for the purpose of enabling the plaintiff to show whether 
any other entries were made by the defendant, which might be 
sufficient to indicate that there had been a final and irrevocable 
payment of the check. 


Appeal from Trial Term, New York County. 
Action by the First National Bank of Philadelphia, Pa., against the 
National Park Bank of New York. From a judgment for plaintiff 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §368. ; 
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(100 Misc. Rep. 31, 165 N. Y. Supp. 15), and an order denying mo- 
tion to reopen the case, defendant appeals. Reversed, and new trial 
granted. 

Argued before CLarkKE, P. J., and Laucuirn, Dow inc, Smitu, and 
Pace, JJ. 

Louis F. Doyle, of New York City, for appellant. 

Percy S. Dudley, of New York City (Joseph S. Clark, of Philadel- 
phia, Pa., on the brief), for respondent. 

LAUGHLIN, J. The recovery was on a check drawn by the Mutual 
Trust Company of Orange, N. J., on the defendant, for $18,231.66, to 
the order of the plaintiff. The plaintiff forwarded the check to its cor- 
respondent, the Hanover National Bank of New York, for collection. 
The Hanover Bank and defendant were members of the New York 
Clearing House, and presentment was made through the clearing house, 
the rules of which provide for tentative settlements between the cus- 
tomers at the clearing house in the morning according to the claims 
of the respective customers with respect to the aggregate amount of the 
checks drawn on the other members, which they then and there present 
and deliver in envelopes or packages marked with the amount to repre- 
sentatives of the other members; but the constitution and rules of the 
clearing house, as construed by the clearing house committee, seem to 
require the redemption by any member of any check thus paid through 
the clearing house and returned to it for any reason before 3 o’clock in 
the afternoon of the same day. The check in question was thus first 
paid through the clearing house on presentment there to representatives 
of the defendant in the manner stated, without, however, having been 
examined by them, and without their knowing whether the account of 
the drawer was good for the amount. On presentation and delivery of 
the checks at the clearing house, the representatives of each member 
then send them to their bank for examination. This may precede or 
follow the tentative settlement at the clearing house, but such settlement 
is not affected thereby. On receipt of the checks at the bank on which 
they are drawn they are separated, and a slip is first made of the items 
drawn by each depositor, and from this another slip is made showing 
the aggregate amount of the items drawn by each depositor, and that 
is sent to the bookkeeper in charge of the ledger balances of the depositors 
before the checks have been examined with respect to their regularity 
and genuineness, and he at once makes a tentative entry in red ink of 
this aggregate amount in the charging or debit column of the balance 
ledger account. 

That was done in this case, and that constitutes the only entry shown 
to have been made in the books of the defendant with respect to this 
check. The drawer’s balance at that time was sufficient to pay the 
check. It does not appear definitely at what hour the examination of 
this check was made, nor was it clearly shown that it was passed as 
regularly drawn. At about 1:30 p.m. defendant was notified by the 
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state banking department of New Jersey that it had taken charge of 
the Mutual Trust Company of Orange and of its affairs under the statutes 
of New Jersey that morning, and formal notice in writing to that effect 
was received by it from said state banking department at about 2:30 
p.m. That was in effect a notice to stop payment of checks drawh by 
the Mutual Trust Company. Columbia-Knickerbocker Trust Co. v. 
Miller, 156 App. Div. 510, 142 N. Y. Supp. 440. The defendant 
thereupon erased the entry made in its balance ledger account with 
respect to this check, and returned it to the Hanover Bank before 3 
o’clock and demanded payment pursuant to.the rules of the clearing 
house, and the amount of the check for which the Hanover Bank had 
received credit on the tentative settlement through the clearing house 
was repaid to defendant, and the Hanover Bank took back the check 
and erased the indorsement thereon to the effect that it had been paid 
through the clearing house. The check was thereafter presented to 
defendant and payment was refused. 

It appears that the defendant kept an account, known as an account 
current, with its correspondents, in which the items are entered from 
day to day; but that account was not offered in evidence, and there is 
no evidence that any entry was made therein with respect to this check. 
Neither the plaintiff nor its collecting agent, the Hanover Bank, had 
any notice or knowledge with respect to said entry made by defendant 
in its balance ledger account, unless it be on the theory, claimed by 
counsel for respondent, that the defendant in receiving the check at 
the clearing house became the agent of the owner to present it to itself 
for payment, and that as such agent it had knowledge of what it did as 
the drawee of the check, and that its principal, the owner, is presumed 
to have such knowledge. It is a little difficult to follow that theory; 
but, in view of the fact that the only entry shown to have been made 
was not a final entry, it is not necessary to express a decided opinion 
on the point at this time. There is no evidence of estoppel as between 
the plaintiff and the defendant. The check was neither canceled, nor 
marked paid, nor retained by defendant. 

The plaintiff contends that it is not bound by the constitution and 
rules of the clearing house, as it is not a member thereof, and that claim 
is sustained by the decision in Columbia-Knickerbocker Trust Co. v. 
Miller, 215 N. Y. 191, 109 N. E. 179, Ann. Cas. 1917A, 348. The 
plaintiff, however, claims that, acting under the rules of the clearing 
house, the defendant undertook to present the check to itself for payment, 
and that while it then had a right to reject it for any reason, the same as 
it would have had a right to refuse payment as between it and the owner 
of the check, had the check been presented at the counter of the bank, 
still that by passing on the check to the extent shown, and making the 
entry in the balance ledger account, it manifested its intention to pay the 
check, and to ratify the payment thereof which it had already made 
tentatively through the clearing house, and that its action became 
irrevocable. 


. 
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In support of that contention counsel for plaintiff relies upon Colum- 
bia-Knickerbocker Trust Co. v. Miller, supra, and Baldwin’s Bank v. 
Smith, 215 N. Y. 76, 109 N. E. 138, Ann. Cas. 1917A, 500, and kindred 
cases. Those decisions, in view of the facts on which the adjudications 
were made, are not necessarily controlling in the ultimate decision of 
the issues herein; but in both of them, and in other cases cited and 
relied upon by the respondent, the rule is stated to be that payment 
may be shown by the intention to make it, evidenced by some unequivo- 
cal act, such as bookkeeping entries, or by the cancellation of a note or 
check and marking it paid, and in Baldwin’s Bank v. Smith it was held 
that a direction to a bank by thé maker of a note, after the receipt of 
the note by the bank, to pay and charge it to his account, with a verbal 
agreement on the part of the bank that that would be done, constituted 
a payment, even though the bookkeeping entries were not made. This 
court, in Hentz v. Nat. City Bank, 159 App. Div. 743, 144 N. Y. Supp. 
979, prior to the two decisions of the Court of Appeals already cited, 
expressed the opinion that payment through the clearing house “‘is 
not a payment of any particular check, and does not become so until 
the time within which the check may be returned has expired. Judge 
Hand, after those decisions by the Court of Appeals, which he considered, 
expressed views to the same effect. Eastman Kodak Co. v. Nat. Park 
Bank (D. C.) 231 Fed. 320. 

We do not deem it necessary at this time to decide whether that 
statement of the rule must be deemed modified by the subsequent 
decisions of the Court of Appeals to which reference has been made; 
for, even under the rule as stated by the Court of Appeals, no unequi- 
vocal act on the part of the defendant indicating its intention to pay 
the check was shown in the case at bar, and since the evidence does not 
show whether or not there were other entries made by the bank con- 
cerning this check, which may afford a basis for a recovery by the plain- 
tiff, we think there should be a new trial, to the end that the facts may 
be fully developed. 

The appeal from the order should be dismissed, without costs, and 
findings numbered VII, VIII, and XII, which are inconsistent with 
these views, and the conclusions of law and judgment, should be re- 
versed, and a new trial granted, with costs to appellant to abide the 
event. Settle order on notice. All concur, 


BANK NOT ENTITLED TO PROFIT ON DEPOSIT OF 
MUNICIPAL FUNDS. 


Franklin National Bank of Newark v. City of Newark, Supreme Court of Ohio, June 26, 1917. 118 
N. E. Rep. 117. 


The Statutes of Ohio provide that, upon giving a proper bond, a 
city treasurer may deposit public moneys in banks selected by him 
subject to his draft and that “all profits arising from such deposit 
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or deposits shall inure to the benefit of the funds.”” The treasurer 
of the plaintiff city deposited the proceeds of waterworks bonds in 
the defendant bank on an understanding that no interest was to be 
paid and that no charge was to be made for safe keeping. It was 
held that the bank would nevertheless have to account to the city 
for the profits which it realized on the deposit. 


Error to Court of Appeals of Licking County. 

Action by the City of Newark against the Franklin National Bank of 
Newark. From a judgment of the Court of Appeals, affirming a judg- 
ment of the Court of Common Pleas in favor of plaintiff, defendant brings 
error. Affirmed. 

Kibler & Kibler, of Newark, for plaintiff in error. Ralph Norpell, 
City Sol., and Jones & Jones, all of Newark, for defendant in error. 

Per Curiam. This action was instituted by the city of Newark, 
which, in its amended petition, alleged that the city treasurer of that 
city about June 19, 1905, caused to be deposited in the Franklin National 
Bank of Newark, Ohio, the sum of $75,000 belonging to said city; that 
such sum of money remained on deposit and under the control of that 
bank until December 5, 1905, when $15,000 was withdrawn; but that 
the balance, $60,000, remained in the custody and control of said bank 
until March 5, 1906. 

Plaintiff averred that said bank received and deposited said funds 
with the other funds belonging to and under its control, and used the 
same for the purpose of deriving, and did derive, large profits in loaning 
the same in its banking business; that said deposit was made without the 
knowledge or consent of the city or its council, and without the consent 
of the bondsmen of the city treasurer and was received by the bank with 
knowledge that said funds were the public funds of the city of Newark. 
Plaintiff sought an accounting of the profits derived from the use of its 
funds by said bank. 


The defendant by answer admitted the deposit in said bank of the 
funds of the city, by the city treasurer, in amount and for the period of 
time set out in the amended petition. As a defense the defendant 
averred that at the time said funds were so deposited no depository had 
been selected or created by the city council for the funds of the city, 
and that plaintiff had failed to provide the city treasurer with any place 
to keep the funds of the city and failed to require him to give bond in a 
sum adequate to protect such funds; that it had become necessary for 
the treasurer in the discharge of his duty to deposit $300,000 derived 
from the sale of waterworks bonds, which he did by dividing the same 
among the several banks of the city; that such disposition of said funds 
was made upon the order and direction of the plaintiff, and upon the 
understanding and agreement upon the part of plaintiff and defendant 
that the same should be repaid upon demand, and no interest should be 
paid on said funds or compensation charged for the safe-keeping of the 
same; that defendant was ready and willing at all times upon demand to 


- 
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repay said money; and that plaintiff received said money back, and sur- 
rendered the certificates issued therefor in full payment of all obligation 
assumed by defendant, and is estopped from claiming any interest on 
said fund or from claiming or receiving any remuneration from the 
defendant by reason of said transaction, by way of interest on said money 
or otherwise. 

By reply the plaintiff admitted that no depository had been selected 
by the council of the city of Newark for the city’s funds; also that the 
deposit in question was part of a fund derived from the sale of waterworks 
bonds divided among the several banks of the city. 

The case was heard in the court of common pleas upon the issues thus 
joined, and that court held the defendant to account to plaintiff as a 
trustee of said fund, and determined the amount of profit made by the 
defendant thereon by crediting the average total deposit of the city 
with the rate of net profit realized by the bank upon its entire assets 
during the period said fund was on deposit. That rate of profit was 
found to be 1.49 per cent., the amount of profits to be credited to said 
fund $1,039.83, and judgment was rendered therefor. Upon proceedings 
in error the Court of Appeals affirmed that judgment. 

It is conceded that, had the city treasurer himself realized a profit 
from the use or disposition of the city funds, he would be under legal 
obligation to account for such profit; but it is contended that the pro- 
vision of section 4294, General Code, wherein it is required that all 
profits arising from such deposit in banks shall inure to the benefit of 
the funds, does not lay upon banks receiving such deposits any obliga- 
tion to account for profits realized by them from the use of such funds. 

The issues of fact which may be regarded as material in this case were 
whether such funds were received upon the condition that no compensa- 
tion should be paid therefore, either as interest or otherwise, and whether 
such funds were in fact received and at all times held by the bank as a 
special deposit, and no profit realized by the bank from the possession 
and use thereof. These were disputed questions of fact, which were 
found by the trial court against the contention of the bank, and the 
record discloses evidence tending to support that finding. Whether 
supported by the weight of the evidence we do notinquire. Section 
4294, General Code, provides as follows: 


“Upon giving bond as required by council, the treasurer may, by 
and with the consent of his bondsmen, deposit all funds and public 
moneys of which he has charge in such bank or banks, situated within 
the county, which may seem best for the protection of such funds, and 
such deposit shall be subject at all times to the warrants and orders of 
the treasurer required by law to be drawn. All profits arising from such 
deposit or deposits shall inure to the benefit of the funds. Such deposit 
shall in no wise release the treasurer from liability, for any loss which 
may occur thereby.” 


We think it clear, from the provisions of this and cognate sections of 
the General Code, that any bank receiving funds of a municipality 
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under the circumstances disclosed by this record, knowing the same to 
be the funds of the municipality, becomes a trustee, and must account 
to the municipality for the fund so deposited and all profits arising from 
such deposit. 

Judgment affirmed. 


CHECK AGAINST UNCOLLECTED FUNDS IN 
PAYMENT OF NOTE. 


Broad & Market National Bank of Newark v. New York & Eastern Realty Co., New York Supreme 
Court, December, 1917. 168 N. Y. Supp. 149. 


The plaintiff bank held the note of the defendant company for 
$700, indorsed individually by the president of the company. At 
maturity the president gave the bank his personal check for the 
amount of the note whereupon the check was stamped “‘paid’’ and 
surrendered to the president. The check was drawn on the plain- 
tiff bank and was charged against the president’s account. It 
turned out, however, that the account was insufficient to pay the 
check for the reason that a certain check for $925, previously 
deposited by the president, was subsequently returned and never 
collected. It was held that the mote was nevertheless discharged 
and that the bank could not enforce it. Its only remedy was an 
action on the check which the president gave in payment of the 
note. 


Appeal from Municipal Court, Borough of Brooklyn, Third District. 

Action by the Broad & Market National Bank of Newark against 
the New York & Eastern Realty Company and another. From judg- 
ment for plaintiff, after trial without a jury, the named defendant appeals. 
Reversed and remitted, with directions. 

Argued December term, 1917, before CLarkK, BENEDICT, and CaL- 
LAGHAN, JJ. 

Alexander Kahn, of New York City, for appellant. 

Herbert H. Gibbs and Arthur J. Carleton, both of New York City, 
for respondent. 

Benepict, J. The defendant the New York & Eastern Realty Com- 
pany appeals from a judgment rendered against it in favor of the plain- 
tiff for the total sum of $767.32, principal, interest, and costs. 

The judgment is clearly erroneous. Only a question of law is pre- 
sented. The facts, which were admitted, were as follows: On January 
25, 1916, Benjamin Sicklick, who was the president of the appellant 
corporation, with its authority, made its promissory note to his indi- 
vidual order of $750, due in four months from date. This note he in- 
dorsed as an individual and discounted at the plaintiff's bank, where 
he had a personal account. The maker of the note was a corporation 
transacting business in Brooklyn, and Sicklick, its president, was engaged 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement §368-377. 
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in a different kind of business in Newark, N. J., and kept his personal 
account in the plaintiff's bank in that city. This is the note that 
was sued on. At its maturity Sicklick gave to the plaintiff his own 
check for $50, together with another similar note for $700, made by the 
appellant and indorsed by him; the first note being thereupon sur- 
rendered after it had been stamped “Paid” by the plaintiff. The 
note for $700 was due in three months, and at maturity thereof it was 
also stamped ‘‘Paid” and surrendered by the plaintiff, which in place 
of it received a third note of similar tenor for $700, due on November 
27, 1916. When the third and last note fell due Sicklick gave to the 
note teller of the plaintiff bank his personal check for $700, drawn 
to the plaintiff's order on his personal account with the plaintiff. The 
note teller took his check to Mr. Williams, plaintiff's president, and 
the latter authorized the acceptance of the check in payment of the 
note, which was thereupon canceled, stamped, or punched “Paid” and 
surrendered to Sicklick. Mr. Williams testified that he accepted the 
check of Sicklick in payment of the note and surrendered the note to 
Sicklick, and then charged the check against the account of Sicklick, 
deducting that sum from his account on the books of the bank. The 
check was also stamped or punched ‘‘Paid’”’ on November 28, 1916. 

The plaintiff's contention is that, notwithstanding these facts, the 
appellant is liable as the maker of the original note because of the fact 
that Sicklick’s check for $700, although charged against his account, 
was never in fact paid, because a certain check for $925, drawn on a 
bank in Bangor, Pa., and deposited in Sicklick’s personal account with 
the plaintiff three days before the maturity of the last note of the series, 
was never collected. It was inferred that, without that deposit being 
made good, Sicklick’s personal account did not have sufficient funds 
to satisfy his check or draft against it for $700. In other words, the 
plaintiff contends that the check for $925 was an uncollected asset 
erroneously credited to Sicklick’s account, and that the plaintiff erred 
in accepting Sicklick’s check on itself for $700 in payment for and 
surrendering the last note of the series, and in charging Sicklick’s personal 
account with the check for $700 upon its books and marking the check 
“Paid.” 

Section 200 of the Negotiable Instruments Law provides as follows: 


“Section 200. Instrument; How Discharged. A negotiable instrument 
is discharged: * * * 3. By the intentional cancellation thereof by 
the holder.” 


It is true that the mere stamping of a negotiable instrument with 
the word “Paid,” or the cancellation of it in any other way, is not 
conclusive evidence of its discharge; for the reason that such cancellation 
may have been done through error or mistake. Scott v. Betts, Lalor’s 
Supp. 363, and note; Watervliet Bank v. White, 1 Denio, 608; Irving 
Bank v. Wetherald, 36 N. Y. 335. 
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Section 204 of the Negotiable Instruments Law provides that: 

“A cancellation made unintentionally, or under a mistake, or without 
the authority of the holder, is inoperative; but where an instrument or 
any signature thereon appears to have been cancelled the burden of 
proof lies on the party who alleges that the cancellation was made 
unintentionally, or under a mistake or without authority.” 

In the present case, however, the cancellation of the note was not 
unintentional, nor the result of a mistake. It is not claimed nor shown 
that there was any fraud or deceit on the part of Sicklick practiced 
upon the bank in obtaining the cancellation and surrender of the notes, 
or any of them, and it was entirely competent for the bank to accept 
the check of its depositor in payment of the last note made by the 
appellant. If payment in such manner was accepted by it, the maker 
of the note was discharged. The evidence clearly establishes that fact. 
There was no conflicting evidence upon which the trial justice could 
have reached any different conclusion. Had there been, a different 
result of the appeal would necessarily follow. 

Although I have not found any case in the courts of this state pre- 
cisely similar to the instant case, the authorities to which I shall refer 
seem to me to be controlling upon the facts in this case. 

In Pratt v. Foote, 12 Barb. 209, the facts were as follows: The 
cashier of a bank received from Foote, the maker of a note holden by 
the bank, payable on the 25th of November thereafter, the check of 
Scudder, the indorser, for the amount of the note, dated on the day 
when the note was payable, upon the understanding that if, when the 
check became due, it was made good, it would pay the note; but there 
was no agreement to receive the check as an absolute payment of the 
note. On the day the note fell due Scudder’s account at the bank was 
largely overdrawn. Between the 20th and 24th of November large 
sums were deposited to the credit of Scudder, but his account still 
remained overdrawn. On the 25th of November Foote’s note was 
entered in the books of the bank as having been paid, etc. Scudder’s 
check was also charged to his account. In December Scudder failed, 
and Foote, on being informed at the bank that neither the note nor 
check had been paid, and that Scudder’s check had not been made 
good, gave a new note for the debt. It appeared that at the time the 
note sued on was given Foote had no knowledge of the entries which had 
been made in the books of the bank in relation to the payment of his 
note. Upon giving the new note, the first note and the check was 
delivered up to him. Upon these facts Mr. Justice Wright, at the cir- 
cuit, without a jury, rendered judgment in favor of the plaintiff for 
the amount of the note, with interest. From that judgment the de- 
fendant appealed, and the General Term affirmed the judgment; Mr. 
Justice Harris writing the opinion. In the course of the opinion Mr. 
Justice Harris made this statement: 

“T agree with the learned judge who tried this cause that in the absence 
of other evidence the entries in the books would furnish controlling 
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evidence that the note had been paid. But these entries are not con- 
clusive, and, when taken in connection with all the other facts in the 
case, I think they do not sustain the position upon which the defendant 
relies, that the check was received as an actual payment of the note, 
or in lieu of such payment.” 


And he then discussed the point that the question of acceptance was 
a question of fact to be decided at the circuit, and, it having been de- 
cided against the defendant, the conclusion of the trial judge was fully 
warranted by the evidence. Upon appeal to the Court of Appeals this 
judgment was unanimously reversed. See 9 N. Y. 463, and 10 N. Y. 
599. It was held by the court that, where there is no conflict or un- 
certainty of evidence, the conclusion to be drawn from the facts proved 
is a question of law; and the court held that the entries upon the books 
of the bank were of precisely the same effect as if the money was first 
paid to the payee of the check and instantly repaid to the bank. Judge 
Selden, writing for the court, said: 


“The real question in this case is not, as I conceive, whether an 
agreement was proved between the plaintiff and defendant that the 
former would accept the check of Scudder in satisfaction of the defend- 
ant’s note; but it is whether what was undeniably said and done did not 
amount to an actual payment of the first note. There are two dis- 
tinctions which it is indispensable to make, in order to arrive at a just 
conclusion upon this point. In the first place, it is necessary to dis- 
criminate between the acceptance by a creditor from his debtor of a 
new security or obligation for an old debt, and the acceptance by a bank 
of a check drawn upon itself in payment of a note. The transactions 
are entirely different. The former is the mere substitution of one ex- 
ecutory agreement or obligation to pay for another. In such a case, 
there is no extinguishment of the precedent debt unless there is an 
express agreement to accept the new obligation or security as a satis- 
faction of the old. One executory agreement is not a satisfaction of 
another, unless by virtue of some contract between the parties; and this 
contract cannot be inferred, from the mere acceptance of the new se- 
curity, but must be proved by evidence aliunde. But when a bank re- 
ceives upon a debt a check drawn upon itself by one of its customers, 
and charges it in account, it thereby admits that it has funds of the 
drawer sufficient to meet the check; and the acceptance is, per se, an 
appropriation of those funds to the payment of the check. A trans- 
action of the former kind operates only by way of accord and satisfaction, 
and must be pleaded as such; while one of the latter sort operates directly 
as a payment of the debt. * * * But, in addition to this distinction, 
it is necessary further to discriminate between an executory agreement 
on the part of the bank to accept the check at a future time and an actual 
acceptance of it in praesenti. If the defendant relied exclusively upon 
the agreement made at the time the check was deposited with the cashier 
as binding the bank to accept the check, it would, of course be incumbent 
upon him to show the conditions performed; that is, that the account of 
Scudder, or at least the check, had been made good. * * * But 
when the bank upon which a check is drawn accepts it upon its own debt, 
the same act of acceptance pays the check to the payee and the debt 
to the bank. Instead of paying the money upon the check, the bank 
cancels the debt. It is the same in effect as if the money was first paid 
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to the payee of the check, and instantly repaid to the bank. There 
can be no necessity, in such a case, for showing an express agreement 
to accept the check in payment. The transaction is per se a payment. 


So far as any agreement is necessary, it arises by implication from the 
acts done.” 


In the case of Crocker v. Whitney, 71 N. Y. at page 165, the Court 
of Appeals, per Andrews, J., said under somewhat similar circumstances: 

“The transaction does not differ in legal effect from what it would have 
been if Whitney, having funds in the bank, had, as each note matured, 
drawn his check upon the bank for the amount, and delivered it to the 
bank, and the bank had received it and charged it to his account, and 
then surrendered the note. * * * In this case there was, by force 
of the transaction and the manner of keeping and dealing with this 
account, an appropriation of the credits pro tanto, to pay the maturing 
notes, by the consent of both debtor and creditor; and this, in law, was 
payment. The consent is inferable from the manner in which the busi- 
ness was conducted.” 

It is true that this case was reversed in the Supreme Court of the 
United States (see 103 U. S. 99, 26 L. Ed. 443), but the reversal was 
upon another point. 

In Mayer v. Heidelbach, 123 N. Y. 332, 25 N. E. 416, 9 L. R. A. 
850, Judge Finch referred at some length to the decision in Pratt v. 
Foote, supra, which was followed in Commercial Bank v. Union Bank, 
11 N. Y. 203, and a line of subsequent cases which more or less have 


been controlled by it, and he said (123 N. Y. p. 341, 25 N. E. p. 417, 
9 L. R. A. 850): 


“T do not find that the doctrine of Pratt v. Foote has ever been ques- 
tioned or overruled. The payment in that case was held to be absolute, 
and not conditional. The check was tendered in payment of the note 
and accepted as such, and the transaction in that manner closed. 


* * * In view of the customary methods which obtain between banks 


and their depositors, the inference of actual payment and extinguish- 
ment of the debt where the check is accepted, charged in account, 
cancelled upon the file iron, and filed as a voucher, is proper to be drawn. 
It seems to be not even essential to be able to say that the debt ex- 
tinguished could not be revived under any form of remedy.” 


In Baldwin’s Bank v. Smith, 215 N. Y. 76, at page 83, 109 N. E. 
138, at page 140, Ann. Cas. 1917A, 500, the Court of Appeals, per 
Miller, J., said: 

“If they had sent a check drawn on the bank to pay the note, the 
acceptance of it would have been per se an appropriation of the funds 
of the drawer, or, to be accurate, of the funds subject to the drawer’s 
order, to the payment of the note. Pratt v. Foote, 9 N. Y. 463; Com- 
mercial Bank of Penn. v. Union Bank of N. Y., 11 N. Y. 203; Oddie v. 
National City Bank of New York, 45 N. Y. 735 [6 Am. Rep. 160].” 

There are, it is true, remarks in some of the opinions which have 
been written since Pratt v. Foote was decided which appear to limit 
its doctrine so that, if it subsequently appeared that a check given in 
payment of a note was itself not paid, the note would be revived. I 
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think that these decisions are not applicable to a case where the check 
is drawn by a depositor to the order of his bank in making such pay- 
ment. If Sicklick had given a check drawn upon some other bank 
than the plaintiff in payment of the note made by the appellant, then 
the rule would have been different, unless there was proof that the bank 
accepted the check in payment. Judge Miller says in Baldwin’s Bank 
v. Smith, supra: 

“That mere bookkeeping entries, or even the cancellation and sur- 
render of the paper, is but evidence of, and does not constitute, payment 
is established by the cases holding that, where payment is made by a 
draft or check which is not paid, the paper can be reclaimed and an 
action maintained upon it.” 

He cites in support of that proposition the case of Burkhalter v. 
Second National Bank, 42 N. Y. 538, and cases cited. But by reference 
to the cited case it clearly appears that that proposition only stands 
in the absence of an agreement that the check should be received as 
payment. The court, per Earl, C. J., expressly stated that there was 
no agreement to receive the check in payment. It was taken by the 
plaintiffs in the usual course of business. 

In the present case I am of opinion that the plaintiff is not entitled 
to recover upon the note, nor upon either of the two renewal notes made 
by the appellant, and that its remedy is solely against its depositor upon 
his unpaid check. 


I therefore recommend that the judgment be reversed, with costs, 
and the case remitted to the Municipal Court, to be there dismissed 


against the appellant. 
CiarK and CALLAGHAN, JJ., concur. 


BANK LIABLE WHERE CERTIFICATES OF DEPOSIT 
PAID TO TREASURER OF CHURCH. 


Trustees of German etc., Congregation v. Merchants’ National Bank, Supreme Court of Minnesota 
December 21, 1917. 165 N. W. Rep. 492. 


The two plaintiff church corporations, through a board of di- 
rectors, owned and operated a cemetery, the board of directors 
having charge of an improvement fund. The fund was invested 
in certificates of deposits issued by the defendant bank, payable to 
the cemetery on the indorsements of the president and treasurer. 
The treasurer collected a number of these certificates and used the 
proceeds for his own purposes. It appeared that several of the 
certificates had been altered by the treasurer so as to make them 
payable on either his or the president’s indorsement. It was held 
that the bank was liable to the plaintiffs for the amounts of these 
certificates, a total of $6,272. 


Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 
Action by the Trustees of the German Evangelical Lutheran, St. 
John’s Congregation and others against the Merchants’ National Bank. 
~NOTE.—For other similar decisions see Banking Law Journal Digest, §88. 
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Verdict for plaintiffs for $7,461.15, reduced by trial court to $6,762, 
with remittitur of part of the interest allowed by the jury, motion for 
judgment notwithstanding the verdict and for a new trial denied, and 
defendant appeals. Order affirmed. 

John F. Fitzpatrick, of St. Paul, for appellant. Morphy, Bradford 
& Cummins, of St. Paul for respondents. 

Bunn, J. Plaintiffs are church corporations and jointly own and 
manage by means of a board of directors of eight members, four from 
each church, the German Lutheran Cemetery in St. Paul. This board 
elects a president and treasurer. The by-laws provide that 20 per 
cent. of the selling price of lots in the cemetery shall be set aside and 
become a part of a fund to be known as “the Continuous Care and 
Improvement Fund”’; that this fund shall be invested in safe securities 
and the interest used for the purpose of keeping lots in good condition 
and for the general improvement of the cemetery. Until changed in 
1913, the by-laws provided that this fund “‘shall be in the care of the 
treasurer, who shall be sufficiently bonded in a surety bonding company, 
amount to be determined by board of directors.” In January, 1913, 
this by-law was amended by a resolution passed by the two congrega- 
tions transferring the managing control of the continuous care fund to 
the treasurer, together with the president of the board of directors, and 
dispensing with the treasurer’s bond until otherwise decided. Prior to 
this resolution, the treasurer, Carl Gerstenmaier, had control of the 
fund and saw to its investment in certificates of deposit and other 
securities. Though by another by-law.all checks had to be signed by 
both the president and the treasurer, the latter received the moneys, 
and the certificates were made payable on his indorsement. A number 
of certificates of deposit had been purchased by Gerstenmaier as trea- 
surer from the defendant bank, made payable to the cemetery on return 
of the certificate indorsed by Gerstenmaier, treasurer. Early in 1913, 
after the passage of the above resolution, John PBrandtjen, the president 
of the board, and Gerstenmaier, according to the testimony of Brandtjen, 
visited the defendant bank for the purpose of purchasing certificates 
of deposit and Brandtjen told the teller that they wanted the certif- 
icates issued to the German Lutheran Cemetery, “making them in 
joint control of both the treasurer and the president, so that it would 
require the signatures of the treasurer and president to either cash or 
renew these certificates.” Certificates were purchased about this time, 
and made payable “to the order of C. Gerstenmaier, Treas., J. Brandt- 
jen, Pres.” 

Thereafter and during 1913, 1914, and 1915, other certificates of 
deposit were purchased by Gerstenmaier. Twenty-two of these certif- 
icates were paid by defendant to Gerstenmaier, on his presentation of 
them indorsed, “German Lutheran Cemetery, C. Gerstenmaier, Treas.” 
Gerstenmaier appropriated to his own use the funds so received in pay- 
ment of these certificates, and plaintiffs never recovered any part of the 
amount; Gerstenmaier being insolvent. 


. 
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This action was brought to recover of defendant bank the amounts of 
the 22 certificates so paid to Gerstenmaier. The gravamen of each of 
the 22 causes of action was that the certificate involved therein was not 
by its terms payable to Gerstenmaier, but was payable to him and 
Brandtjen. Negligence in various particulars was charged against de- 
fendant. At the close of the evidence on the trial, the court eliminated 
10 of the causes of action for the reason that the 10 certificates involved 
showed that they were made payable to the order of Gerstenmaier, 
Treas., or Brandtjen, Pres. The 12 remaining causes of action were 
submitted to the jury. The certificates involved in these causes of 
action either have on their face evidence of an alteration by erasure 
and the insertion of the word “or’’ between the names of Gerstenmaier 
and Brandtjen, or the word “or” did not appear between the names. 
Where this word did appear, but there was evidence that it had been 
inserted either after an erasure or without, the court in substance sub- 
mitted the case to the jury on the issue of negligence, making defendant’s 
liability depend on whether it failed to use ordinary care to discover the 
alteration. The verdict was for the plaintiffs in the sum of $7,461.15. 
This was reduced by the trial court to $6,762, remitting a part of the 
interest allowed by the jury. Defendant’s motion for judgment not- 
withstanding the verdict or for a new trial was denied, and this appeal 
prosecuted from the order. 

Defendant’s first point is that the certificates of deposit could right- 
fully be paid by the bank to the payee without an indorsement. This 
is on the ground that the certificates do not say that they were payable 
to “C. Gerstenmaier, Treasurer, and J. Brandtjen, President,’ when 
properly indorsed, but that they were payable to their order when prop- 
erly indorsed. In other words, an indorsement is only necessary when 
the certificate is presented for payment by an indorsee. This may all 
be conceded. The point is not as to by whom the certificates were 
indorsed when presented for payment, except as that fact might show 
the bank that payment was authorized. The material thing is that the 
certificates be paid to the persons or person authorized by their terms 
to receive payment. If payment is made to the right person, according 
to the terms of the certificate, the bank performs its duty and it would 
not matter whether it was indorsed. If, on the contrary, payment is 
made to a wrong person, one not entitled by the terms of the certificate 
to receive payment, the liability of the bank’is clear. It is all a question 
of to whom the certificates were payable. If a check or draft is payable 
to the order of John Smith, the bank might require his indorsement 
before paying him the amount, but it would be protected if it paid him 
without-his indorsement. But if the check or draft was presented by 
another than the payee, with no indorsement or a forged indorsement, 
the bank would pay at its peril. We do not see why that is not the 
present case, so far as this point is concerned. 

The same answer is applicable to the argument that Gerstenmaier 
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was in fact the treasurer of the cemetery and had the handling of its 
funds. Even without the resolution of January, 1913, and the evidence 
of the information given the bank as to how the certificates should be 
made payable, and assuming that. the bank was justified in believing 
and did believe that Gerstenmaier, as treasurer, was entitled to receive 
all funds of the cemetery, the question still comes back to this: To 
whom were the certificates payable by their terms? If not to Gersten- 
maier, payment to him would not be justified because he was believed 
to be entitled, as treasurer, to receive payment. 

The resolution of January, 1913, and Brandtjen’s evidence of his 
directions to the teller to make out the certificates so that they could 
not be paid without the indorsement of both the treasurer and the 
president, are items of evidence that had a clear bearing on the chief 
question at issue, as to whom the certificates in question were made 
payable. There was no error in receiving this evidence. Whether it 
was properly admitted on the issue of negligence depends upon whether 
there was any such issue, a question to be referred to later. 

Another contention of defendant is that, as to certificates payable to 
Gerstenmaier and Brandtjen jointly, a payment to either was justified. 
The rule that where there are several joint payees a payment to either 
will discharge the debt is relied on. But here German Lutheran Cem- 
etery, the name under which plaintiffs were doing business, was the 
real payee, the owner of the certificates. Brandtjen and Gerstenmaier 
were simply agents for plaintiffs, who had seen fit for their own protection 
to provide against payment to either without the consent of the other. 
This is not an unusual situation, and we see no possible answer to the 
proposition that a payment to either agent, without the consent of the 
other, does not discharge the bank’s liability to the principal. It would 
hardly seem necessary to refer to authorities in support of this proposi- 
tion. The case of Rollins v. Phelps, 5 Minn. 463 (Gil. 373) announces 
the rule that an authority conferred upon several joint agents must be 
exercised by them all, and any act done by a less number will be void as 
against the principal. We are aware of no subsequent case in this state 
that changes this rule. Robbins v. Horgan, 192 Mass. 443, 78 N. E. 
503, where a payment to one of two joint agents was held not to dis- 
charge the payee’s liability to the principal, is much in point. See 7 
C. J. 675 et seq., and cases cited. The case at bar is stronger than those 
referred to, as here we have the element of a clearly expressed intention 
to safeguard the interests of the principal by the requirement that pay- 
ment be not made to either agent alone. In the last analysis, the case 
is one of payment to a person not authorized to receive it. It is ele- 
mentary that this does not discharge the debt. McMahon v. German 
American Nat. Bank, 111 Minn. 313, 127 N. W. 7, 29 L. R. A. (N. S.) 
67; 7 C. J. 650. 

It is contended that the evidence conclusively showed that Gersten- 
maier accounted to plaintiffs for the money he received on the certifi- 


. 
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cates of deposit, and that the loss of plaintiffs comes from his defalcation 
more than a year afterwards. This claim is based on the fact that 
Gerstenmaier’s accounts as treasurer were examined and found correct 
some time after the money had been received on the certificates. But 
it does not follow because the treasurer’s books showed no shortage, 
that he had accounted for the money received on the certificates. There 
was evidence that plaintiff had never received any part of the money 
received by Gerstenmaier on the certificates. This question was sub- 
mitted to the jury, the instruction being that plaintiffs could not recover 
if Gerstenmaier accounted to them for the funds after the certificates 
were paid to him, even though he afterwards took the funds from the 
treasury. The jury decided this issue in plaintiff’s favor, and the evi- 
dence sustains this decision. 

Defendant now contends that there was no issue of negligence in the 
case, and that it was error to submit this issue to the jury. We are 
inclined to agree that it was not necessary for plaintiffs to show negli- 
gence in order to recover. If the certificates of deposit had been in 
fact altered by the insertion of the word “‘or’”’ between the names of Gers- 
tenmaier and Brandtjen, so as to make them payable to either, instead 
of to both jointly, defendant would be liable without reference to the 
question of its negligence. The case is not different from what it would 
have been had the certificates been presented for payment with the 
indorsement of one or both names forged. In the absence of negligence 
on the part of the plaintiffs, the liability of the bank is clear, even though 
it was not negligent. 7 C. J. 683 et seq., and cases cited; Lennon v. 
Brainard, 36 Minn. 330, 31 N. W. 172. But defendant has no just 
complaint either because evidence was received tending to show its 
negligence, or because the court made a finding of negligence essential 
to a recovery as to the certificates in which the word “or” appeared to 
have been inserted after they were issued. The court made it very 
clear to the jury that defendant was not liable on account of the payment 
of these certificates, unless it was found that they had been altered as 
stated. Under the instructions the jury, in order to decide for plaintiffs, 
was obliged to find both that the certificates had been thus altered, and 
that defendant was negligent. If this was error, plaintiffs might have 
cause for complaint had the verdict been against them, but clearly 
defendant has none. Nor is there anything in the suggestion that the 
interjection of this issue tended to prejudice the jury against defendant. 
The vital issue of alteration was too clearly submitted to the jury to 
justify an inference that there was any prejudice. Furthermore, an 
inspection of the various certificates, with the evidence in relation to 
the erasures and alterations, makes it well-nigh conclusive that the 
certificates had been altered as stated. 

As to three of the certificates the court instructed the jury to find for 
plaintiffs. These certificates did not show the word “or” between the 
names of the payees. Defendant’s complaint here is that the amount of 
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these certificates was paid by a cashier’s check made to the order of 
“German Lutheran Cemetery,’ delivered to Gerstenmaier, indorsed by 
him and paid by another bank in which the cemetery kept a checking 
account. We do not find evidence which indicates that this check was 
deposited to the credit of this account, but in any event we think that 
the court by the instruction, before referred to, given at the end of the 
charge, that plaintiffs could not recover if Gerstenmaier had accounted 
to or paid them the amounts received from the certificates, qualified 
the instruction as to defendant’s liability on these three certificates. 

The only remaining point that requires specific mention is the matter 
of interest. The court charged that if plaintiffs were entitled to re- 
cover, interest at 6 per cent. from the date Gerstenmaier appropriated 
the money should be allowed. The verdict included interest to the 
amount of $1,061.15, found by the court to be some $17 in excess of 
6 per cent. interest from the dates the certificates were paid to Gersten- 
maier. This amount was reduced by the court to $362, being interest 
at 6 per cent. from the date plaintiffs demanded payment from defendant. 
Defendant claims that the rate of interest provided in the certificates 
(34 per cent.) should be applied. We see no basis for this contention. 
The certificates did not draw any interest after six months from their 
dates. Any possible error in the instructions on this subject was more 
than cured by the reduction of the verdict. We think interest at the 
legal rate from the date of the demand was properly allowed. 

In conclusion, our opinion is that the evidence sustains the verdict, 
and that there was no error prejudicial to defendant either in the rulings 
on the trial or in the charge. There is no valid ground upon which 
we can disturb the result reached in the court below. 

Order Affirmed. 


CONTRIBUTION BY DIRECTORS OF BANK TO 
RESTORE IMPAIRED CAPITAL A GIFT, 
NOT A LOAN. 


Andrews v. Cosmopolitan Bank, New York Supreme Court, December 19,1917. 167 N. Y. Supp. 935. 


The Superintendent of Banks notified the defendant bank that 
its capital was impaired to the extent of $1,600 and that the same 
should be made good by the stockholders or directors. The di- 
rectors decided to make up a surplus fund of $2,000 and the plain- 
tiff, one of the board, contributed $125 to that fund. He received 
from the cashier a receipt reciting that the amount was to be 
“repaid as soon as the bank’s earnings will permit.” It did not 
appear that the cashier had authority to give a receipt in such 
form. It was held that the plaintiff’s contribution to the fund was 
a gift and not a loan and that he could not recover it back. 


Appeal from Municipal Court, Borough of the Bronx, Second District. 
Action by W. Edson Andrews against the Cosmopolitan Bank. From 


a judgment for plaintiff, defendant appeals. Judgment reversed, and 
new trial ordered. 


- 
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Argued October term, 1917, before Biyur, PuitBin, and Orpway, JJ. 

Choloney & Weinberger, of New York City (Nathaniel Choloney, of 
New York City, of counsel), for appellant. 

Raymond B. Stringham, of New York City, for respondent. 

Orpway, J. Plaintiff sues to recover the sum of $125, claimed to 
have been loaned by him to the defendant. The defendant pleads a 
general denial and the statute of limitations. Plaintiff at the time of 
the transaction, August, 1906, was one of the directors of the defendant 
bank. At that time the capital of the bank was impaired to the extent 
of about $1,600, and the superintendent of banks, on August 13, 1906, 
wrote to the bank a letter, calling attention to that fact and requiring 
the stockholders or directors of the bank to make good the impairment. 
In consequence of this letter a meeting of the board of directors of the 
bank was held on August 16, 1906, at which the letter from the super- 
intendent of banks was read; thereupon “‘Mr. Knox suggested that there 
be a surplus account opened on the books of the bank, and after due con- 
sideration Mr. Williamson moved, and Mr. Knox seconded the motion, 
that the directors put in enough to make a surplus account of $2,000, 
which was unanimously adopted.” 

Apparently the plaintiff was not present at the meeting, since the 
minutes of the meeting do not show that he was. Thereafter, appar- 
ently on August 17, 1906, plaintiff paid to the bank $125, and received 
a receipt therefor “on account of fund loaned to bank by directors to 
create a surplus fund, to be repaid as soon as bank’s earnings will permit,” 
signed by the cashier of the bank, who was not shown to have any 
authority to sign a receipt in that form. It was also proved that other 
directors sent similar contributions, accompanied by letters addressed 
to the bank, in one of which it was stated, for example, that the $125 
was to be used as a “private fund of loan to bank by directors, * * * 
to be repaid to me from the bank’s earnings as soon as practicable.” 
One of the other directors testified that he understood that his own 
payment was a loan. 

On August 17, 1906, defendant’s president wrote to the superintend- 
ent of banks that the directors had “voted unanimously to have a 
surplus fund of $2,000, and that the same be contributed pro rata by 
all the directors of the bank. It is a pleasure to inform you that the 
action of the board was spontaneous, and each member present paid in 
his contribution, so as to make $2,000, which will be in by Monday, 
August 20th, instant.” It was conceded that the defendant has had a 
surplus and has been in a position to repay the money since about 1910, 
and on September 19, 1912, the board of directors adopted a resolu- 
tion “that the statute of limitations shall not apply to the $2,000 prin- 
cipal advanced by the directors of the bank under resolution passed at 
meeting held August 16, 1906, in accordance with instructions from 
banking department of the state.” 

The facts as stated above were not disputed. The court below was 
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of the opinion that they showed that the transaction was a loan, and 
entered judgment for the plaintiff, from which defendant appeals. 

In my opinion the plaintiff’s payment to the defendant must be re- 
garded as a contribution or gift, and not as a loan. When we take 
into consideration the letter of the superintendent of banks and the 
resolution of the board of directors of August, 1906, of both of which 
- plaintiff must be presumed to have had knowledge, since he was a di- 
rector of the bank, and is conceded to have sent in his check for his share 
of the amount to be “put in,” and the letter of the president of the bank 
of August 17, 1906, it seems to me clear that it was the directors’ duty 
to take steps to make the impairment good, that payments by the 
directors could not “make a surplus account of $2,000” unless the pay- 
ments were outright donations and not loans, and that plaintiff’s pay- 
ment must therefore be regarded as a gift, and as so intended, at least 
in the absence of any evidence of his own to show that he did not so 
intend it. See Leask v. Hoagland, 205 N. Y. 171, 98 N. E. 395, Ann. 
Cas. 1913D, 1199; Levy v. Friedman, 83 Misc. Rep. 445, 145 N. Y. 
Supp. 89. 

The fact that plaintiff subsequently received a receipt, signed by the 
cashier of the bank, who was not shown to have any authority to sign 
anything more than a mere acknowledgment of the receipt of the money, 
stating that this payment was a loan, is not sufficient, in my opinion, 
to change the character of the transaction as shown by the record. 
Nor do I think that the understanding of the other directors as to their 
own payments, if competent for any purpose, can justify the conclusion 
that plaintiff’s payment also was a loan. If the transaction is to be 
treated as a loan, it not only nullifies the directors’ formal resolution 
of August 16, 1906, but also implies bad faith on the part of the directors 
towards the superintendent of banks. 

In addition to this, the learned trial justice erred in rulings on evi- 
dence which in themselves would require a new trial. He admitted, 
over defendant’s objection and exception, a letter from one of the other 
directors, written after the resolution of August 16, 1906, to show that 
that director understood the transaction to be a loan; but he refused to 
admit a letter, also written after that resolution, by the president of 
the bank, who was also a director, in his official capacity, to the super- 
intendent of banks, stating that the directors would “donate to the 
bank the amount [of their payments for surplus] as they originally 
interided,”’ to the exclusion of which the defendant excepted. If the 
former of these letters was admissible, the latter certainly was; and, 
as they related to the crucial question in the case, these contrary and 
inconsistent rulings cannot be regarded as harmless error. 

The formal waiver of the statute of limitations by the directors of 
the bank in September, 1912, although probably sufficient to meet 
that defense, if there was shown to have been an original obligation 
to repay the money, could not create an obligation where none had ever 
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existed. If it can be treated as an admission of the existence of such 
an obligation, it is not conclusive, and, being inconsistent with the 
conceded facts, does not justify a finding that the original transaction 
was a loan. 

Judgment reversed, and new trial ordered, with $30 costs to appel- 
lant to abide the event. 

PuHILBIN, J. I concur with Mr. Justice Orpway. The directors cer- 
tainly were under a duty to see that the impairment of capital was made 
good. Section 17, Banking Law (Consol. Laws, c. 2), August, 1906. 
Having chosen not to impose assessment on the shareholders as required 
by law, the directors were bound to contribute as the shareholders 
would have done—without creating a new liability on the part of the 
bank, either actual or contingent. It may also be noted that plaintiff, 
by virtue of his office, was required to be a shareholder (Id. §50 [as 
amended by Laws 1914, c. 369]) and’was under an obligation to make 
contribution as a gift, and not as a loan. ; 

It is impossible to suggest any motive for the contribution by the 
plaintiff, other than the exigency that arose by reason of the impair- 
ment of capital and the superintendent’s requisition. To assume that 
plaintiff was unacquainted with the steps taken to apply the necessary 
remedy is to assume that plaintiff, charged with the administration of 
the affairs of the bank (Id. §43), and at a time when the very existence 
of the bank was threatened, was not performing his duty as director. 
Moreover, the very receipt on which plaintiff bases his claim shows that 
he had knowledge. Such receipt states that the contribution was made 
“on account of fund loaned to bank by directors, to create a surplus 
fund, to be repaid as soon as bank’s earnings will permit.” The plain- 
tiff, therefore, knew that a surplus fund was to be created by the di- 
rectors; he also plainly knew that he was not making an ordinary loan. 

Dissenting opinion by Justice Bijur. 


RIGHT TO RECOVER ON STOPPED CHECK. 


Lazarowitz v. Stafford, New York Supreme Court, December 6, 1917. 167 N. Y. Supp. 1910. 


The right of the indorsee of a check to recover thereon is not 
affected by the fact that the drawer notified the payee, shortly after 
the check had been delivered to him, not to present it and that it 
would not be paid if presented. 

Appeal from Municipal Court, Borough of Manhattan, Ninth District. 

Action by Louis Lazarowitz against Gertrude S. Stafford. Judgment 
for defendant, and plaintiff appeals. Reversed, and new trial ordered. 

Argued October term, 1917, before Biyur, PuitBrn, and Orpway, JJ. 

J. Emanuel Ankus, of New York City, for appellant. 

Taylor, Kelley, Becker & Roberts, of New York City (Charles E. 
Kelley, of New York City, of counsel), for respondent. 
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PHILBIN, J. Suit is brought on a check dated April 20, 1917, made by 
defendant for $150 to the order of one Wasserman, who indorsed and 
delivered it to plaintiff. 

The amended answer is a general denial, except that it admits the 
making of the check. A separate defense sets up certain facts in re- 
lation to a transaction with the payee which are substantially as follows: 
The check was given to Wasserman, the payee, in payment for two dresses 
made by him for defendant. One was not satisfactory, and defendant 
next morning told Wasserman not to present the check for payment as 
it would not be paid. The plaintiff says he received the check from 
Wasserman on said April 20th and then went to the bank on which it 
was drawn to have it certified. He was there told that payment had 
been stopped. He did nothing further until May 5th, when he tele- 
phoned defendant, stating that he held the check and demanding pay- 
ment. The plaintiff further testified that the check was given to him 
by Wasserman in payment for some goods he had sold the latter. He 
was corroborated by the testimony of Wasserman. Wasserman said 
that, at the time the plaintiff so received the check, the defendant had 
not notified Wasserman that she would stop payment. There was no 
effort to show that Wasserman had presented the check to the bank, as 
alleged in the answer. 

The respondent draws inferences unfavorable to the plaintiff, and 
tending to show bad faith, from the energetic nature of the steps taken 
by plaintiff to make the sale to Wasserman and to present the check. 
His failure to take any measures to collect the check until about two 
weeks after the refusal of payment is also suggested as some evidence 
of bad faith; likewise his omission to keep books of account showing 
the sale to Wasserman. The trial court apparently found that the 
plaintiff was not entitled to recover because he did not obtain the check 
in good faith. In other words, it would appear that the court did not 
believe that the plaintiff acquired the check for the consideration that 
he stated, viz., in payment of merchandise sold to Wasserman, the payee, 
and that the plaintiff did not receive the check from the latter on the 
morning after its delivery to Wasserman, as plaintiff testified, but in 
fact some weeks thereafter. The last theory would be sustained by 
testimony of defendant’s husband, who said that the plaintiff told him 
on May 9th or 10th that he had not received the check until the week 
preceding, or more than 10 days after the delivery of the check by de- 
fendant. 

Assuming, however, although not deciding that the conclusion thus 
reached by the learned court is sustained by the evidence, it is not 
clear that plaintiff would not still be entitled to recover. Although pos- 
sibly shown not to be a holder of the check for value and in good faith, 
he would nevertheless have some rights as assignee of the payee, sub- 
ject, of course, to any equities that might exist in favor of the maker of 
the check. The fact that the defendant sought to recall the check soon 
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after its delivery to Wasserman, and notified the latter that payment 
would be stopped, did not affect the validity of the check as an out- 
standing negotiable instrument. Even if the learned court, in reaching 
the conclusion to which reference has been made, was correct, we think 
that the plaintiff was entitled to recover the amount of the check, less 
such sum as might be due the defendant by reason of any equities exist- 
ing between her and Wasserman, the payee. 

The defendant claims that only a part of the amount set forth in the 
check was not due Wasserman for the dresses he had sold her, and admits 
that she was properly indebted to him for one of the dresses at the 
time she gave the check. This would mean that, upon proper proof 
on a trial, the plaintiff would be entitled to recover so much of the amount 
of the check as it would be shown he would be entitled to after deducting 
any sum found due the defendant. It follows, from what has been said, 
that, upon the proof submitted, it was error to give judgment for the 
defendant. 

Judgment reversed, and new trial ordered, with $30 costs to appellant 
to abide the event. All concur. 


NEGOTIABILITY OF CERTIFICATE OF DEPOSIT. 
Bingham v. Newtown Bank, Appellate Court of Indiana, January 8, 1918. 116 N. E. Rep. 318. 


Where a certificate of deposit is otherwise in negotiable form, 
it is not rendered nonnegotiable by the fact that it is made payable 
“on the return of this certificate properly indorsed.” 

Appeal from Circuit Court, Fountain County; Isaac E. Schoonover, 
Judge. ; 

Action by James Bingham, receiver of the Columbia Casualty Com- 
pany, against the Newtown Bank. Rudolph C. Keller intervenes. 
From a judgment for the intervener, the plaintiff appeals. Affirmed. 

Bingham & Bingham, of Indianapolis, and Charles M. McCabe, of 
Crawfordsville, for appellant. C. W. Dice, of Covington, and Adams, 
Folansbee, Hawley & Shorey, Clyde E. Shorey, and John E. Gavin, all 
of Chicago, IIl., for appellee. 

Inacu, C. J. Appellant brought this action against the Newtown 
Bank to recover upon a certificate of deposit as follows: 


“Certificate of Deposit. 
“Newtown Bank. $245.00. 
“Newtown, Indiana, October 2, 1912. 
“This certifies that Columbia Casualty Company has deposited in 
this bank two hundred and forty-five and no 100 dollars, payable to 
the order of self, due August 5, 1913, on the return of this certificate 


roperly indorsed. 
4 “T. C. Shultz, Cashier.” 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §85. 
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Rudolph C. Keller was admitted as a party defendant upon his 
intervening petition, and he filed a cross-complaint, claiming to be the 
owner of the certificate. Various issues were joined on the complaint 
and on the cross-complaint. On trial of the issues the court found that 
Keller was the owner of said certificate of deposit and that neither ap- 
pellant nor the Newtown Bank had any interest therein; that he should 
have judgment against the bank for $271.53, and there was judgment 
accordingly. 

The errors assigned and relied on for reversal are the overruling of 
appellant’s demurrer to the second paragraph of reply of appellee Keller 
to the second and third paragraphs of appellant’s answer to the cross- 
complaint of said Keller and the overruling of appellant’s motion for a 
new trial. 

The first assigned error raises the question of the negotiability of the 
instrument sued on. Appellant very earnestly contends that such in- 
strument is nonnegotiable under the law merchant. It is claimed that 
it is not negotiable as an inland bill of exchange, as it “was not by its 
terms payable in a bank in Indiana,” and that the words “on return of 
this certificate properly indorsed” do not fix the place of payment of 
said certificate, and are mere surplusage, otherwise the time would be 
rendered indefinite and it would not be negotiable on account of such 
indefiniteness of time of payment. On the other hand, appellee con- 
tends that the instrument is negotiable; that it definitely names the time 
of payment, and there is no condition of uncertainty as to the obligation 
imposed upon the maker to pay the sum due; that the paper was issued 
by a bank in this state, and it cannot be doubted that Indiana banks 
have a regular and established place of business, and that the regular 
and established place of business of the Newtown Bank is located as 
the instrument states at Newtown, Ind. 

The decided weight of authority is that a certificate of deposit when 
made in negotiable form is negotiable, and subject in general to the rules 
of negotiable paper. Krieg v. Palmer Nat. Bank, 51 Ind. App. 34, 38, 
95 N. E. 613; Miller v. Austen, 13 How. 218, 14 L. Ed. 119; Hatch v. 
Dexter First Nat. Bank, 94 Me. 348, 47 Atl. 908, 80 Am. St. Rep. 401; 
Birch v. Fisher, 51 Mich. 36, 16 N. W. 220; In re Baldwin, 170 N. Y., 
156, 63 N. E. 62, 58 L. R. A. 122; Johnson v. Henderson, 76 N. C. 227; 
Bellows, etc., Bank v. Rutland Co. Bank, 40 Vt. 377; 7 Cyc. 605; 5 
Am. & Eng. Enc. Law (2d Ed.) 805. 

The fact that the money deposited with the bank was made payable 
on return of the certificate was not such a contingency as affected the 
negotiable character of the instrument. Citizens’ Nat. Bank v. Brown, 
45 Ohio St. 39, 42, 11 N. E. 799, 4 Am. St. Rep. 526; Hunt v. Divine, 
37 Ill. 137; Smilie v. Stevens, 39 Vt. 315; Bellows, etc., Bank v. Rutland 
Co. Bank, supra; Kirkwood v. Hastings First Nat. Bank, 40 Neb. 484, 
58 N. W. 1016, 24 L. R. A. 444, 42 Am. St. Rep. 683; Cassidy v. Fari- 
bault First Nat. Bank, 30 Minn. 86, 14 N. W. 363. 


- 
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In answer to the claim that said certificate was not by its terms payable 
in a bank of Indiana, while we recognize that by virtue of the statute 
as it existed at the time this certificate was issued it was required of 
promissory notes in order that they be negotiable as iniand bills of 
exchange that they be by their terms payable in a bank of Indiana, 
yet we are of the opinion that by the terms of the instrument in suit 
it is brought within the statute as it then existed. It is apparent from 
the face of the certificate that it is the obligation of the Newtown Bank 
of Newtown, Ind., that it was issued for money deposited in “this bank,”’ 
and is payable “upon return of the certificate properly indorsed.” In 
Sanborn v. Smith, 44 Iowa. 152, it was held that a certificate of deposit 
made payable “on return of the certificate” is payable at the place 
where the bank is located. See, also, Krieg v. Palmer Nat. Bank, supra. 

Having determined that the certificate of deposit sued on is negotiable 
as an inland bill of exchange, it follows that the facts set up in appellee’s 
reply, viz., that he was a purchaser in good faith, before maturity, for 
value and without notice of any defenses or claims, in due course, was 
a sufficient answer to the defense alleged by appellant that the certi- 
ficate was negotiated without the authority of the payee. The court 
did not err in overruling the demurrer to said reply. 

Since the filing of appellant’s brief in this case, the cross-complaint 
filed by appellee Keller was brought into the record by certiorari and the 
points under the motion for new trial made upon the theory that no 
cross-complaint was filed are admitted to have no bearing and will not 
be considered. Other points raised under such motion would require a 
consideration of the evidence which is not before us, and therefore 
cannot be considered. 

No reversible error being shown the judgment of the trial court is 
affirmed. 

Judgment affirmed. 





ACCEPTANCES, REDISCOUNTS, ETC., UNDER 
SECTION 13 OF THE FEDERAL RESERVE ACT. 


An Analysis of Section 13, as Construed by the Informal Rulings of the 
Board and the Opinions of the Board’s Counsel. (Continued). 


By JOHN EDSON BRADY. 


Limitation on Indebtedness of National Bank. The 7th paragraph 
of section 13 is in effect an amendment to section 5202 of the United 
States Revised Statutes, which section formerly prescribed the limits to 
which a national bank might go in the matter of incurring debts. This 
paragraph reads as follows: 

Section fifty-two hundred and two of the Revised Statutes of the 
United States is hereby amended so as to read as follows: No 
national banking association shall at any time be indebted, or in 
any way liable, to an amount exceeding the amount of its capital 
stock at such time actually paid in and remaining undiminished by 
losses or otherwise, except on account of demands of the nature 
following: 

First. Notes of circulation. 

Second. Moneys deposited with or collected by the association. 

Third. Bills of exchange or drafts drawn against money actually 
on deposit to the credit of the association, or due thereto. 


Fourth. Liabilities to the stockholders of the association for 
dividends and reserve profits. 


Fifih. Liabilties incurred under the provisions of the Federal 
Reserve Act. 


Prior to the enactment of this amendment section 5202 provided sub- 
stantially as above; the effect of the amendment was merely to add the 
fifth subdivision, which excepts liabilities incurred under the provisions 
of the Federal Reserve Act in computing the debts of a national bank. 

Meaning of Section. The meaning of the provision is brought out in 
a case where the receiver of a national bank defended an action for the 
purchase price of furniture and fixtures supplied to the bank on the 
ground that at the time the indebtedness was incurred the bank, which 
was capitalized at $100,000 had total liabilities amounting to $516,000. 
There was no evidence as to the nature of these liabilities and the court 
concluded that it was entitled to assume that they came within the 
exceptions mentioned in the provision. The following quotation from 
the opinion gives the court’s interpretation of what a national bank may 
do under this provision: ‘The words mean that a national bank asso- 
ciation is prohibited from contracting debts or liabilities other than 
those within the four classes named (the decision was made before the 
fifth class was added by section 13 of the Federal Reserve Act) except 
to the extent of its paid up unimpaired capital stock and that to that 
extent there is an implied authority to become indebted upon any 
contract or transaction which lies within the scope of its powers, no 


- 
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matter what may be the amount of its debt or liability upon its deposits, 
its notes of circulation, its special funds subject to draft, or its declared 
but unpaid dividends. We are not warranted in giving the words a 
meaning other than that of their plain import from the consideration 
that if so construed the limitation may afford inferior protection to de- 
positors. To hold as contended by defendants in error would be to 
deprive a national bank of all power to incur an indebtedness such as 
that sued upon, practically from the moment it had begun business. 
Take the case of the bank in question. Its capital stock paid up was 
$100,000. It was authorized to maintain a circulation on notes to the 
amount of $90,000. If it received that amount in notes, then, as soon 
as it should have received as much as $10,000 in deposits, it would have 
been deprived of its power to contract for the furnishing of its banking 
office, for the erection of its banking building, for the purchase of real 
estate upon which the same is erected, for the payment of its employees 
salaries or for the furtherance of any of its ordinary business, save and 
except that portion of the banking business which is covered by the 
four exceptions referred to.’”’ Weber v. Spokane National Bank, 64 
Fed. Rep. 208. 

Aggregate Rental of Lease. A lease is not invalid because the aggre- 
gate rental which the bank agrees to pay during the term of the lease in 
monthly installments exceeds its capital stock. Such an agreement 
does not create an indebtedness for the total amount of the installments 
within the- meaning of this provision. Brown v. Schleier, 118 Fed. 981, 
affd. 194 U. S. 18, 48 L. Ed. 857. 

Bond to Secure County Deposits. The execution of a bond by a 
national bank to secure county deposits does not constitute an increase 
of the bank’s liability within this section. Such liability comes within 
the exception “moneys deposited with or collected by the association.” 
In its opinion the court said: “‘The liability of the bank is not increased 
by the fact that it enters into a written agreement to pay money depos- 
ited. It has not undertaken in excess of the amount of the capital stock 
except in this form.’’ Board of Supervisors v. Munson, 157 Mich. 505, 
122 N. W. 117. 

Bank cannot Rely on this Provision for a Defense. It is no defense 
to an action to recover money from a national bank that the indebted- 
ness in question exceeded the limitations fixed by this provision. The 
statute does not declare the debt void and there is no penalty provided 
unless it be the penalty provided in section 5239 R. S., where it is declared 
that if any of the provisions of the law governing national banks are 
violated the charter of the bank shall be forfeited. Hanover Nat. Bank 
v. First Nat. Bank, 109 Fed. Rep. 421. 

Acceptances by Member Banks. The 7th paragraph limiting the 
liabilities which may be incurred by national banking associations does 
not apply to acceptances made by member banks under the authority 
of paragraph 5 of section 13. 
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In rendering this opinion counsel to the board after quoting paragraph 
7 makes the following statement: ‘“‘If, therefore, a member bank assumes 
the liability of an acceptor in any of the transactions authorized by the 
Federal Reserve Act, as amended, such liability is expressly exempt 
from the limitations imposed by section 5202 above referred to by the 
fifth exception of this section, namely, ‘Liabilities incurred under the 
provisions of the Federal Reserve Act.’ ”’ 

“Under authority of section 13 of the Federal Reserve Act, therefore, 
a member bank may incur authorized acceptance liabilities to an amount 
equal to one-half of its paid-up and unimpaired capital stock and sur- 
plus in addition to those liabilities which are limited by section 5202 to 


100 per cent. of its capital and surplus.’”” Opinion of Counsel October 
27, 1916, 2 F. R. B. 680. 


Regulation of Discounts by Federal Reserve Board. The 8th para- 
graph of section 13 merely provides for regulating discounts of bills of 


exchange and acceptances by the Federal Reserve Banks. It reads as 
follows: 


“The discount and rediscount and the purchase and sale by any 
Federal Reserve Bank of any bills receivable and of domestic and 
foreign bills of exchange, and of acceptances authorized by this Act, 
shall be subject to such restrictions, limitations, and regulations as 
may be imposed by the Federal Reserve Board.” 

National Bank as Insurance Agent and Real Estate Broker. In the 
9th paragraph of section 13 is found the authority for national banks 
to act as insurance agent and real estate broker under certain restrictions. 
The following is the text of this paragraph: 


“That in addition to the powers now vested by law in national 
banking associations organized under the laws of the United States 
any such association located and doing business in any place the 
population of which does not exceed five thousand inhabitants, as 
shown by the last preceding decennial census, may, under such rules 
and regulations as may be prescribed by the Comptroller of the 
Currency act as the agent for any fire, life, or other insurance 
company authorized by the authorities of the State in which said 
bank is located to do business in said State, by soliciting and selling 
insurance and collecting premiums on policies issued by such com- 
pany; and may receive for services so rendered such fees or com- 
missions as may be agreed upon between the said association and 
the insurance company for which it may act as agent; and may also 
act as the broker or agent for others in making or procuring loans 
on real estate located within one hundred miles of the place in which 
said bank may be located, receiving for such services a reasonable 
fee or commission: Provided, however, that no such bank shall in 
any case guarantee either the principal or interest of any such loans 
or assume or guarantee the payment of any premium on insurance 
policies issued through its agency by its principal: and provided 
further, that the bank shall not guarantee the truth of any state- 
ment made by an assured in filing his application for insurance.” 


Analysis of Paragraph 9. In cases where a national bank acts as 


agent for an insurance company Paragraph 9 imposes the following 
conditions: 


- 
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(a) The bank must be located ina place the population of which does 
not exceed, 5,000 as shown by the last preceding decennial census. 

(b) The insurance company for which the bank acts as agent must 
have been authorized by the authorities of the State in which the bank 
is located to do business in that State. 

(c) The activities of the bank as such agent must be restricted to the 
soliciting and selling of insurance and the collection of premiums on 
policies issued by the insurance company. ; 

(d) The bank may receive for services so rendered such lawful fees or 
commissions as may be agreed upon between the bank and the insurance 
company for which it may act as agent. 

(e) The bank is prohibited from assuming or guaranteeing the pay- 
ment of any premium on insurance policies issued, through its agency, 
by its principal. 

(f) The bank is prohibited from guaranteeing the truth of any state- 
ment made by an assured in filing his application for insurance. 

(g) The powers conferred are to be exercised under such regulations 
as may be prescribed by the Comptroller of the Currency. 

In cases where a national bank acts as an agent or broker in making 
or procuring loans on real estate the following conditions are imposed 
by this paragraph: 

(a) The bank must be located in a place, the population of which 
does not exceed 5,000 as shown by the last preceding decennial census. 

(b) The real estate by which the loans negotiated are secured must 
be located within 100 miles of the place in which the negotiating bank is 
located. 

(c) The bank may receive for such services a reasonable fee or com- 
mission. 

(d) The bank shall in no case guarantee either the principal or interest 
of any such loans. 

(e) The powers conferred are to be exercised under such regulations 
as may be prescribed by the Comptroller of the Currency. 

The regulations, under which national banks may act as insurance 
agents and as brokers in procuring real estate loans, were issued from the 
office of the Comptroller of the Currency and are published in the March, 
1917, Federal Reserve Bulletin at page 164. 

Acceptance of Dollar Exchange Drafts or Bills. The acceptance of 
drafts or bills of exchange, drawn for the purpose of furnishing dollar 
exchange, is covered by the 10th and last paragraph of section 13. The 
following is the text of this paragraph: 

“‘Any member bank may accept drafts or bills of exchange drawn 
upon it having not more than three months’ sight to run, exclusive 
of days of grace, drawn under regulations to be prescribed by the 
Federal Reserve Board by banks or bankers in foreign countries or 
dependencies or insular possessions of the United States for the 


purpose of furnishing dollar exchange as required by the usages of 
trade in the respective countries, dependencies, or insular posses- 
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sions. Such drafts or bills may be acquired by Federal reserve 
banks in such amounts and subject to such regulations, restrictions, 
and limitations as may be prescribed by the Federal Reserve Board: 
Provided, however, that no member bank shall accept such drafts or 
bills of exchange referred to in this paragraph for any one bank to 
an amount exceeding in the aggregate ten per centum of the paid-up 
and unimpaired capital and surplus of the accepting bank unless 
the draft or bill of exchange is accompanied by documents conveying 
or securing title or by some other adequate security: Provided, 

. further, that no member bank shall accept such drafts or bills in an 
amount exceeding at any time the aggregate of one-half of its paid- 
up and unimpaired capital and surplus.” 

Regulations as to Dollar Exchange. With respect to drafts or bills, 
drawn for the purpose of furnishing dollar exchange, Regulation A of the 
Federal Reserve Board provides: 

“Any Federal Reserve Bank may also acquire drafts or bills 
drawn by a bank or banker in a foreign country or dependency or 
insular possession of the United States for the purpose of furnishing 
dollar exchange and accepted by a member bank in accordance with 
the provisions of Regulation C, page fourteen. Such drafts or 
bills may be acquired prior to acceptance provided they have the 
indorsement of a member bank.” 

The following is the text of that part of Regulation C, referred to in 
Regulation A: 

“Any member bank desiring to accept drafts drawn by banks or 
bankers in foreign countries or dependencies or insular possessions 
of the United States for the purpose of furnishing dollar exchange 
shall first make an application to the Federal Reserve Board setting 
forth the usages of trade in the respective countries, dependencies, 
or insular possessions in which such banks or bankers are located. 

“If the Federal Reserve Board should determine that the usages 
of trade in such countries, dependencies, or possessions require the 
granting of the acceptance facilities applied for, it will notify the 
applying bank of its approval and will also publish in the Federal 
Reserve Bulletin the name or names of those countries, dependencies, 
or possessions in which banks or bankers are authorized to draw on 
member banks whose applications have been approved for the pur- 

of furnishing dollar exchange. 

“The Federal Reserve Board reserves the right to modify or on 90 
days’ notice to revoke its approval either as to any particular member 
bank or as to any foreign country or dependency or insular possession 
of the United States in which it has authorized banks or bankers to 
draw on member banks for the purpose of furnishing dollar ex- 
change.” 

Limitations on Acceptances. The 50 per cent. limit imposed upon 
the amount of drafts which a member bank may accept for the purpose 
of furnishing dollar exchange is separate and distinct from and not 
included in the limits imposed by paragraph 5 section 13 upon the 
amount of drafts or bills of exchange drawn against the shipment of 
goods or against warehouse receipts covering readily marketable staples, 
which a member bank may accept. Opinion of Counsel June 15, 1917. 
3 F.R. B. 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XIX. (Continued.) 


THE SAFE DEPOSIT DEPARTMENT. (Continued.) 


RENTING BOXES TO ASSOCIATIONS. 


Corporations, lodges and other associations often rent safe deposit 
boxes, as well as individuals. In such cases, the safe deposit department 
should obtain a certificate from the association, stating-who are to have 
access to its box. The certificate should show that the officers named 
have been duly elected and should also contain a copy of the resolution 
authorizing them to have access to the box. The following is a good 


form of such an instrument: 


TO SAFE DEPOSIT DEPARTMENT, 
THE MODERN TRUST COMPANY, 
ST. LOUIS. 


SRST eee ae reek Vice-President. 


NOUN. snutsacbentpthibnnctuchiinctemshaniiecitahesdcmeehie Treasurer, 


were duly elected at a meeting held on 
there has been no change in the officers since that meeting, and 


WE FURTHER CERTIFY that at a meeting of the Board of 
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RESOLVED, That 


shall have the right of access to the Safe (No ) in the vaults of THE 
MODERN TRUST COMPANY, standing in the name of this 


Oa errr CUR, DUNN acai 


AND WE FURTHER CERTIFY that nothing contained in the above is in 
conflict in any way with our by-laws; and we also agree and direct that same is 
to be in force until notice of change of officers and revocation of resolution is given 
in writing to sid THE MODERN TRUST COMPANY. 


(Name of Corporation, Lodge or Association.) -..............-..--.c---c--ceeecceeceeseeeseeeeeeeeeee 


ATTEST: 
Place President. 
Seal 


Secretary. 


Above resolution should contain the names of those who are to have access and 
under “‘conditions” in said resolution should be stated whether each is to be ad- 
mitted alone or whether two or more are to be present. 


FORMS USED WHEN OPENING BOX UPON DEATH OF RENTER. 


Upon the death of a renter, it is sometimes necessary to gain access 
to his box in search of his will. In such instances, great care should 
be exercised by those in charge of the safe deposit department. Only 
the right parties should be allowed to enter the safe, and a record of 
those entering and the results of the investigation should be made. The 
following is a good form for use when a will is found: 


TRUST COMPANY being advised of the death of 


, has this day, at the request of 
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opened Safe Deposit Box No in the presence of the undersigned, and in 


their presence made search for a Will of the said 
A Will being found, the same was removed from the Box, the balance of the 
contents replaced, the Box locked in its case in the Vault, and the key returned 


to the aforesaid , into whose 


hands it came after the death of the said 

The above mentioned Will was this day delivered to the Probate Court of the 
City of St. Louis, and its receipt taken for same. 

We, the undersigned, hereby certify to the correctness of the above statement. 


The name of the renter and the number of his box are written in the 
spaces at the top, and the proper information in regard to the entry is 
filled in below. The card is then signed by those opening the box, and 
it is filed in back of the renter’s contract card. 

The will is then delivered to the Probate Court, and the safe deposit 
department should obtain a receipt for same. It is a good plan to have 
a special card provided for this purpose, such as the following: 


St. Louts, = 
Received of THE TRUST COMPANY, a Paper purporting to 
be the last Will of 


The name of the testator and the date of the will are filled in, the 
card is signed by the Probate Court and then returned to the safe deposit 
department, where it is also filed in back of the renter’s contract card. 

If no will is found, the following card should be filled out and signed 
by those opening the box: 
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TRUST COMPANY being advised of the death of. 


, has this day, at the request of 


Failing to find such Will, the entire contents was returned to the Box, the same 
was locked in its case in the Vault, and the key returned to the said 


into whose hands it came after the death of the said 


FORM USED WHEN BOX IS OPENED BY ADMINISTRATOR OR 
EXECUTOR. 


When an administrator or executor calls to gain access to a deceased 
renter’s box, he should be required to produce the proper authority 
from the court. If he is allowed access, it is a good plan to procure a 
statement from him to the effect that he has entered the box and re- 
moved the contents therefrom. The following card is used for this 
purpose. 


St. Lovuts, 
Under Letters of Administration No from the Probate Court of 


is appointed 


deceased, and as such , is to have access to and full control 


over Safe Deposit Box No standing in the name of the aforesaid. 
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In accordance with the above, have this day had access to Safe Deposit 


» Wie Bi: 8 CO ii tiie teiieei 
deceased, have removed the contents therefrom, and surrendered the Box to- 
gether with the keys to the TRUST COMPANY. 


This card is filled out and signed by the administrator or executor, 
and then filed in back of the renter’s contract card. 


OPENING BOX OF DECEASED JOINT TENANT. 


From the contract card previously shown, the reader will note that 
it is usually provided in the agreement, when a safe is rented to two or 
more joint renters, that in the event of the death of either or any of 
them, the survivor or survivors shall have the exclusive and continuing 
right of access to the safe and may remove any part or all of its contents, 
without notice to the legal representatives of the deceased or any other 
person. However, under the inheritance tax laws which have been 
passed by some of the States, for instance, New York, Illinois and 
Missouri, this part of the contract is rendered void, as such laws require 
that a representative of the State be present when a box is opened after 
the death of one of its renters, in order to ascertain whether it contains 
any property belonging to the deceased which is subject to the tax. 

For this reason, some of the companies in those States having such 
laws have eliminated the joint tenancy clause from their contracts with 
the renters, while others have added to it the words, “except as may be 
required by law.” 

FORMS USED WHEN CHANGING LOCK ON BOX. 

It sometimes happens that the lock to a safe will not work satisfac- 

torily, and it is necessary to put on a new lock. If the box is rented, 


this should only be done in the presence of the renter, and it is well to . 


have the renter sign a card stating that it was so done, and acknowl- 
edging receipt of the two keys to the new lock. The usual form is as 
follows: 


St. Louts, 
Finding it somewhat difficult to unlock my Safe Deposit Box No 
the old lock was removed this day in my presence, a new lock substituted forfit, 
and two new keys given to me. 


as = ee Se Sn ee eee 


Ss a de 
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It oftener happens, however, that a renter loses one or both of the 
keys to his safe deposit box. If only one key is lost, the renter should 
immediately go and open his box with the remaining key and have the 
lock changed, because if both keys become lost, the only way to get into 
the box is to break it open. In either event, when the lock is changed, 
the safe deposit department should get a written statement from the 
renter to the effect that it was done in his presence and also a receipt 
for the two keys to the new lock. 

The following card is provided for use when both keys are lost and it 
is necessary .to break open the box: 


St. Louis, 


Having lost or mislaid both keys to my Safe Deposit Box No 
the same was this day forcibly broken open in my presence and at my request, 
a new lock substituted for the old one, and two new keys given to me. 


When only one key is lost and it is not necessary to break open the 
box, a card is used with the following wording: 


“Having lost or mislaid one of the keys to my Safe Deposit Box No 
the lock was this day changed in my presence and at my request, a new lock 
substituted for the old one, and two new keys given to me.”’ 


FORM USED WHEN TIN BOX IS REMOVED FROM DEPARTMENT. 


A renter will sometimes want to take the tin case from his safe to his 
office. When this is permitted, a receipt should be taken for the case. 
The following card has been provided for this purpose: 


Se, =| 
the tin case and entire contents of my Safe Deposit Box No 
removed by me from the Vaults of the TRUST COMPANY 
and conveyed to my office, the same to be returned. 


(To be continued) 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
Ia submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transec- 
tion out of which the question arises. 


INTEREST. 
Onto, February 11, 1918. 
Editor, Banking Law Journal, 

Dear S1r:—Being a subscriber of your JouRNAL, I would like to ask you the 
following question and am enclosing herewith self addressed envelope. 

We have a note made by one of our customers, dated January 11th, 1918, for 
$10,000.00, due in thirty days, which made it mature Feb. 10th, 1918. The 
customer called at the bank today and took up the note with his check for $10,- 
050.00 and made a new note for $10,000.00, dated the same Feb. 11th, 1918. 
We called upon him to pay one days interest on the note that matured Feb. 10th. 
We would like to ask what rule you follow in a matter of this kind, as this party 
states that he has never had to pay the additional interest at his New York Bank. 

Yours very truly, SECRETARY. 


Answer:—As a matter of law the borrower is clearly liable for the 
additional one day’s interest. There was due on February 10th, the 
day of maturity, thirty days’ interest and the note was not paid until 
February 11th. 

As a matter of courtesy a bank might, of course, waive the extra 
day’s interest. It would seem that whether a bank in New York or 
elsewhere would waive the interest would depend entirely upon the 
circumstances, the amount, the relations between the bank and bor- 
rower, etc. Inasmuch as the bank has lost a day’s interest on its money, 
there is no reason why it should not be charged up against the borrower. 
Not only that, but the average bank would probably protest the note 
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if it were not. paid on the day of maturity and claim protest fees as 
well as interest up to the time of payment. 


NOTES PAYABLE AT BANK: 


New York, February 11, 1918. 
Editor, Banking Law Journal, 

DEAR Sir:—Will you be good enough to give me the benefit of your advice by 
answering the following hypothetical questions: 

John Doe & Company had a credit balance of $30,000 on our books at the opening 
of business on the morning of February 7th. 

At ten o’clock, A.M. notes due on that date and payable at this Bank, amounting 
te $30,000, were presented for certification by the National Bank. 

Later checks aggregating $30,000, drawn on this Bank, are presented for pay- 
ment through the morning exchanges of the Clearing House. 

Which charge has the preference? 

Thanking you in advance for your courtesy, I am, 

Yours very truly, ASSISTANT CASHIER. 

Answer:—In so far as presentment for payment is concerned a note 
payable at a bank is equivalent to a check. This is the provision of 
section 147 of the Negotiable Instruments Law, which reads as follows: 

‘Where an instrument is made payable at a bank it is equivalent to 
an order to the bank to pay the same for the account of the principal 
debtor thereon.” 

It would seem to follow, therefore, that if the notes in question had 
been certified at the time when the checks came in through the clearing 
house, the checks would have to be returned on account of “no funds.”’ 
The same would be the situation if the notes had been marked paid, or 
if entries to that effect had been made on the books of the bank. In 
such case the bank would certainly not have the right to erase the entries 
and revoke the payment of the notes in order to be able to take care 
of the checks subsequently received. 


LOST STOCK CERTIFICATE. 


MississiPPI, February 19, 1918. 
Editor, Banking Law Journal, 

Dear Sitr:—One of our good customers recently heired $2500 of stock in this 
bank. The certificates for same have been lost for about seven years. Please 
advise us what is the best and cheapest way to handle this matter for our customer 
and make the bank safe against the lost certificates showing up in the hands of 
some else. 

Yours very truly, ASSISTANT CASHIER. 


Answer:—In many states there is a statute providing the procedure 
for issuing new certificates of stock in the place of certificates which have 
been lost. There appears, however, to be no such statute in Mississippi. 

The ordinary method adopted by banks to protect themselves in cases 
of this kind is to issue the new certificates, only upon receiving a bond of 
indemnity securing them against any possible loss. 

The general rule is stated in 10 Cyc. 620, as follows:. 
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“Tf the share certificate of a share holder has been lost and he or his 
alleged vendee claims of the corporation the issue of a new certificate, 
the corporation will issue it at its peril and is therefore entitled to a bond 
of indemnity before making such new issue. 

“A bond of indemnity may be required by a corporation as a condition 
of issuing new certificates of stock for those that have been lost, where 
the owner is an assignee and has never had possession of the old cer- 
tificates and the lapse of time is not so great as to preclude the possi- 
bility of their reappearance.”’ To this proposition is cited the case of 


gy v. Western Union Telegraph Company, 43 Minn. 434, 46 N. W. 
ep. 70. 


LIABILITY OF BROKER. 


Kansas, February 23, 1918. 
Editor, Banking Law Journal, 

Dear S1r:—I have just received the January copy of the Law Journal. 

Page four, under the title of ‘‘National Bank Acting as Broker.’’ Does this 
case disclose that the bank had endorsed the paper? If not, then the impression 
is that the bank would have made itself liable for the face of the loan, simply 
because it procured and sold the note to its customer. Does it then logically 
follow that every broker who sells a loan is liable for it? Surely this cannot be 
the meaning, but yet the case in question seems to indicate it. 

We would appreciate an answer. 

Very truly yours, PRESIDENT. 


Answer:—The decision referred to in the above inquiry is published 
in full at page 42 of the January issue of the JouRNAL. It is not expressly 
stated in the opinion whether or not the note was indorsed by the bank, 
but in all probability there was no such indorsement. 

The decision does not stand for the proposition that a broker is 
absolutely liable in every case, where a loss occurs to his principal. 
The plaintiff did not claim damages in this instance merely on the 
ground that the transaction involved resulted in a loss. His action was 
based on the theory that the loss was due to the bank’s negligence. 
The court, while recognizing the rule that a broker might be liable in 
such a case, decided it a favor of the bank on the ground that the bank 
had gone entirely outside of its legitimate powers in acting as broker. 

The rule, with respect to brokers, may be stated as follows: A broker 
is not liable to his principal as a guarantor.- He is, however, bound to 
exercise reasonable skill and diligence in the transaction of the business 
intrusted to him, and he is responsible to his principal for any loss 
resulting from his failure to do so. In generaljit.may be said that, if 
a broker exercises the same degree of care and skill that a prudent man 
would exercise in a like business he is entitled to compensation and is 
not liable for losses sustained by the principal. 

This rule, requiring the exercise of reasonable care and skill, applies 
to a broker, to whom money is entrusted for investment. 

In Shipherd v. Field, 70 Ili. 438, it was held that a loan broker was 
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liable to a lender on real estate for the loss of a loan negotiated by the 
broker on a mortgage which proved to be insufficient security, in conse- 
quence of prior encumbrances, where the broker agreed to loan the money 
only on first mortgage security on real estate worth double the sum 
loaned. 

And in Lowenburg v. Wooley 25 Can. S. C. 51, it was held that a 
broker who invested money for his principal without taking proper 
precautions as to the sufficiency of the security is guilty of negligence and, 
_if the value of the security is less than the amount invested, is liable to 
his principal for the loss resulting from the transaction. 


INDORSEMENT. 
CaLirorniA, February 16, 1918. 
Editor, Banking Law Journal, 

Dear S1r:—As a subscriber to your JOURNAL we would very much appreciate 
an expression of your views relative to the following: 

Recently one of our good customers (Mrs. John Doe) signed a check drawn on 
ourselves in favor of her husband (Mr. John Doe) in the sum of $1500.00. This 
check was endorsed ‘‘John Doe by James Smith” and came to us in the clearing 
through a bank located at this point,—said check also bearing the rubber stamp 
endorsement of the local bank, which reads as follows,— 

Pay to the order of 
Any Bank, Banker or Trust Co. 
Prior Endorsements Guaranteed 
DaTE 
NAME OF BANK 

We refused payment of the check account “‘endorsement irregular.” 

The local bank, through which the check was cleared maintains that we were 
in error, their rubber stamp endorsement on the check fully guaranteeing all 
prior endorsements and thereby protecting us from any liability account irregular 
endorsement of payee of the check. 

Awaiting your early reply and thanking you, we remain, 

Very truly yours, CASHIER. 

Answer:—An indorsement may be made by an agent of the payee of 
a negotiable instrument, provided, of course, the agent is properly 
authorized. In as much as the indorsement of the bank, referred to in 
the above inquiry, expressly guarantees prior indorsements it operates 
as a guaranty of the indorsement made by the payee’s agent. 

















AMERICAN INSTITUTE OF BANKING 


AMERICAN INSTITUTE OF BANKING. 


New York Chapter of the American Institute of Banking has just completed the 
first half of its 1917-1918 educational program, which was one of the strongest ever 
presented to its membership. While the trend of the times is toward the curtail- 
ment of non-essentials, it is good to know that education is not included in that 
category. 

With about ten per cent. of its active membership in the service of the nation, 
the Chapter is still able to proudly announce that at the beginning of its winter 
term last October there were over eight hundred enrollments in its various educa- 
tional courses. This is the highest registration ever achieved in the history of the 
Chapter and is a worthy testimonial to the value of the organization and its work. 
The outlook for the second term which is just commencing is equally bright and 
New York Chapter looks forward with pride to the closing months of its banner 
year. 

The Courses offered were many and varied, but all of them tended directly to 
increase the efficiency and knowledge of the bank man and imbue him with the 
thoughts necessary to make him appreciate the opportunities of his profession. 

One outstanding feature has been the successful introduction of extension courses 
in some of the city banks under the auspices of the Chapter. This is a field which 
offers large opportunities for future development and will undoubtedly increase 
the influence of the Chapter in many directions. 
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CORPORATION INCOME TAX LAW AMENDMENTS. 


There is pending in the Legislature at Albany a bill to amend Sections 209, 211, 
214 and 219d of the law adopted by the 1917 Legislature imposing a 3% annual 
franchise tax on net incomes of manufacturing and mercantile corporations. The 
provision that the annual franchise tax on net incomes of manufacturing and mer- 
cantile corporations shall be computed upon the basis of the corporation's return 
for the Federal income tax is stricken out, and provision is made that the income 
subject to the State tax shall be determined by the State Tax Commission. 

In the annual reports required to be made to the State Tax Commission by Sec- 
tion 211, corporations must continue to include a statement of the annual net in- 
come for the preceding fiscal or calendar year reported to the U. S. Treasury De- 
partment; corrections or changes made in the amount of the net income, by U. S. 
Government officials, for any year of any corporation, must pe reported to the Tax 
Commission within ten days, and the corporation must either concede the accuracy 
of such determination or state wherein it is erroneous. Where a change or correc- 
tion is thus made, authority is given for the reaudit and restatement by the Tax 
Commission of the account of such corporation for taxes based upon its annual net 
income as ascertained by the Commission. If an excessive tax has been collected 
by the State, proper credit is to be given the corporation; if additional taxes are 
found to be due they must be paid by the corporation within thirty days after 
notice by the Commission. 

Should the proposed changes be approved by the Legislature the sections 
amended are to be construed as having been in effect as of the date of the original 
enactment of the law, i. e., June 4, 1917. 





WAR FINANCE CORPORATION. 


Thomas W. Lamont, a member of the firm of J. P. Morgan & Co. has announced 
his approval of Secretary McAdoo’s plan for the organization of a War Finance 


Corporation, with $500,000,000 capital, characterizing it as the best solution of 
many existing problems. 
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“Government loans,”” Mr. Lamont said, ‘‘have naturally and properly absorbed 
the chief investment power of the country. Yet there are many industries to-day, 
contributing directly or indirectly to the efficiency of the community, that urgently 
require new capital for the extension of plant facilities—capital which their banks 
are in no position to furnish and which should normally come from the investing 
public. 

“‘How shall we meet such a situation? The proposed measure is one answer to it, 
and unless we have a better one to propose would it not be well for the community 
to study it and thus determine if it is not worthy of earnest and immediate sup- 
port? 

“We hear the bill criticized on various grounds. One is that the Secretary has 
too much power in naming the board of directors, with the approval of the President; 
the directors, with the broad powers that the bill confers, having wide control over 
industry throughout the country. On this point my mind is open to any fresh 
suggestion. But I am not fearful that the Secretary will name incompetents, and 
I believe the method of selection proposed will put the corporation into working 
order a little sooner than any other. Expedition is what we require in this situation. 


“There has been a great deal of talk about possible inflation as a result of this 
measure, and some of our best newspaper economists have pointed out ways in 
which inflation might result. But here again I haven’t seen any methods proposed 
to accomplish the ends desired and at the same time avoid all chance of minor evils 
resulting. When the Government took over the operation of the railways it was 
easy to see disadvantages that would probably result. But the advantages pre- 
sumably outweighed the drawbacks. And so it is with every war measure that the 


need for prompt execution forces upon the country. Moreover, in this particular 
case I see no reason why, with prudent handling, the workings of this War Finance 
Corporation should lead to inflation. At least, if inflation results, I believe it will 
be less of a factor than the inflation that we should see if we compelled the banks, 
already carrying a large amount of loans, to assume a further considerable loan 
expansion to supply funds which ordinarily would come from private investors.”’ 


MERCANTILE TRUST COMPANY OF ST. LOUIS. 


The Mercantile Trust Company of St. Louis, on February 5th, absorbed the 
Mercantile National Bank. The announcement of the merger was made in the 
following letter, sent out over the signature of President Festus J. Wade: 

“The assets and business of the Mercantile National Bank have this day been 
absorbed by and transferred to the Mercantile Trust Company. 

“By reason of the creation of the Federal Reserve System and the Mercantile 
Trust Company’s membership therein, we believe that the interest of our customers 
will be more advantageously served by that company than by a National bank. 

“The facilities which the Mercantile Trust Company now possess in their new 
and enlarged quarters will enable them to serve our patrons more acceptably than 
heretofore.” : 


MISSOURI BANKERS’ CONVENTION. 

The Twenty-eighth Annual Convention of the Missouri Bankers Association 
will be held at Kansas City, Thursday and Friday, May 23 and 24, 1918. The 
Muehlebach Hotel will be Headquarters. 

The Kansas Convention at Hutchinson will be held on Tuesday and Wednesday, 
May 21 and 22, 1918. 

All hotel reservations for the Missouri Convention must be made through the 
local Hotel Committee, composed of the following: R. C. Menefee, Vice-President 
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Commerce Trust Company, Chairman; G. G. Moore, Cashier New England Na- 
tional Bank; J. R. Dominick, President Traders National Bank. 

Requests for reservations should be addressed to the Chairman of this Com- 
mittee. 


BANKERS TRUST COMPANY PROMOTIONS. 
Samuel M. Greer and B. W. Jones elected Vice-Presidents. 


Several promotions were made by the Directors of the Bankers Trust Company 
at their meeting Wednesday. 

B. W. Jones, who has been Secretary of the Company, and Samuel M. Greer, 
formerly with the Chesapeake and Potomac Telephone Company, were elected 
Vice-Presidents; G. F. Trefcer and L. C. Outcault were appointed Assistant 
Treasurers. 

Mr. Jones entered the service of the Mercantile Trust Company in 1896 and was 
appointed Assistant Secretary in 1905. This position he continued to hold after 
the merger with the Bankers Trust Company in 1911 until he was elected Secretary 
of the Company in January, 1916. Mr. Jones has been active as Secretary of the 
committees of many important reorganizations which have been handled by the 
Bankers Trust Company during recent years, and is looked upon as an authority 
in this particular field. He will continue to exercise general supervision of the 
Reorganization, Transfer, Registration and Coupon divisions of the Trust Company. 
Mr. Jones has been some time and is at present in the service of the Government at 
Washington as Executive Secretary of the War Credits Bureau. 

Samuel M. Greer, the new Vice-President, has been connected with the telephone 
industry, and gives up his position as General Commercial Superintendent of the 
Chesapeake & Potomac Telephone Company to come with the Bankers. Mr. 
Greer entered the telephone business when a boy of 16, with the former New Jersey 
and New York Telephone Company. He was later transferred to the Metropolitan 
Telephone & Telegraph Company in which he occupied various positions until his 
appointment as chief clerk in the office of U. N. Bethell in 1905. In 1908 Mr. Greer 
became Commercial Manager of the New York Telephone Company’s Long Island 
Division, subsequently filling various managerial positions with this Company 
until his resignation in 1913 to accept the office of General Superintendent of the 
Chesapeake & Potomac Telephone Company. When H. P. Davison went to 
Washington to take charge of the American Red Cross he selected Mr. Greer to 
become director of the Bureau of Development. Here Mr. Greer has been doing 
splendid work, which he will continue for a few months longer. 

George F. Trefcer, appointed Assistant Treasurer, has been with the Company 
for many years, having first entered the Mercantile Trust Company as office boy 
twenty-five years ago. Later Mr. Trefcer was made paying teller of the Mercan- 
tile, from which position he was promoted to Chief Clerk of the Bankers in 1912. 

L. C. Outcault, Assistant Treasurer, gained his first banking experience in the 
Leather Manufacturers’, later the Mechanics & Metals National Bank, coming with 
the Bankers fourteen years ago. During practically all this time he has been Chief 
Paying Teller, having recently been promoted as an assistant in the Treasurer's 
Department. 
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COMPARATIVE NEW YORK BANK STATEMENT. 

The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending February 10, 1917 and February 9, 1918, respectively 
together with a computation of the proportionate increase or decrease of deposits for the ye 

Loans and Loans and Legal Net Legal Net | Deposits 
Discounts Discounts Deposits Deposits Per cent 


Average Average || Average Average 


Members of Federal 

Reserve Bank. 
Bank of New York. 
Bankofthe Manhattan Co. 
Merchants National... .. 
Mechanics & Metals.... 
Bank of America 
National City 


Chemical National 
Atlantic National 

Nat. Butchers & Drovers 
American Exchange 
Nat. Bank of Commerce.. 


Pacific Bank 
Chatham & Phenix 
Hanover National 
Citizens National 
Market & Fulton 


Metropolitan Bank 
Corn Exchange 
Importers & Traders.... 
National Park 

East River Nat 


Garfield National 
Fifth National 
Seaboard National 
Liberty National 


Coal & Iron Nat 

Union Exchange Nat.... 

Nassau Nat. Bank Bklyn 
State Banks not 

Members of Federal 

Reserve Bank. 

Greenwich Bank 

Peoples Bank 

Bowery Bank 


German Exchange 
Bank of the Metropolis. . 
West Side. 


N. Y. Produce Exchange. 
State Bank 


of 
1917 1918 1917 1918 Inc. Dec. 


$35,308,000 
45,795,000 
21,455,000 
116,167,000 
34,134,000 
396,854,000 


38,106,000 
13,056,000 
2,619,000 
86,172,000 
246,708,000 


7,299,000 
67,079,000) 
140,864,000 
29,600,000 
11,179,000 


14,583,000) 


2,144,000 


18,795,000 
183,835,000 
76,682,000 
10,646,000 
6,582,000 


220,613,000 
6 000) 


16,847,000) 
10,778,000 


10,360,000 
12,108,000 
10,914,000 


12,861,000 
2,685,000 
3,997,000 


18,018,000 
5,032,000 
15,803,000 
4,567,000 


13,765,000 


25,768,000 


$36,660,000) 1.9)... 


45,465,000! . 


274,922,000}1 


19,745,000/3 


- + -115.2 
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..-| 5.5 
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